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For the best integrated and most workable presentation of the new 
tax law as a whole, a text-service organized by subject matter: 


RABKIN AND JOHNSONS 
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Jacob Rabkin 


of the New York Bar, widely 
known lecturer on taxation 
for the American Bar As- 
sociation and the Practising 
Law Institute. He is one 
of the distinguished tax 
authorities on the Planning 
Committee of New York Uni- 
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Mark H. Johnson snp axo a 
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of the New York Bar, Mem- 
ber of the Council, Ameri- 
can Bar Association, Section 
of Taxation. He has been 
Special Consultant to the 
American Law Institute Tax oan sa vow 
Project which greatly influ- ouanre Be: cukiets 
enced the 1954 Tax Law. SERVICE SERVI SERVICE 
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versity's Institute on Federal 
Taxation. 


TEXT—over 3500 pages, completely integrated, 
flowing from subject to subject with a balanced 
presentation and no blind spots, presenting the 
conclusions of two nationally recognized tax 
authorities. 


CODE—in a separate 4th binder (optional vol- 
ume), annotated by interspersed notes of Con- 
gressional Committees. 


CHARTS—S50 charts show graphically the inter- 
relationships between the questions discussed in 
each of the 50 chapters, make it easy to orient 
your question to the broad tax picture. 


SYNOPSES—over 600 synopsis paragraphs at 
the head of each sub-chapter, each synopsis 
followed by a detailed listing of the points 
covered in the sub-chapter. 


CATCHLINES—over 4000 catchlines, each head- 
ing up an answer group of detailed, decision- 
supported conclusions. 


TABLES—rate tables, statutory reference tables 
and a table listing over 15,000 case citations in 
the text—with cross-references to both USTC 
and AFTR. 


INDEX—over 6500 index entries offering pin- 
point findability to the entire text. 


NEWS LETTER—4 to 8 pages each month high- 
lighting the recent decisions or other tax events. 


SERVICE—monthly, keeps the entire set to date. 
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THE ‘‘SUBJECT MATTER APPROACH”’, which makes this service 
unique, will be especially valuable when working under the new 
and unfamiliar tax law. You do not have to know the Internal 
Revenue Code to find your way around in this text-service. All 
subjects which have any interdependence are brought together 
and discussed in one place. 

The NET EFFECT of the statutes, regulations and court decisions 
is distilled into each of the subject groups to give you a thought- 
out conclusion. All the tax results . . . beneficial, penalizing, 
balancing, compensating . . . that stem from any act or transac- 
tion are analyzed in plain language. 

MONTHLY REPORTS are inserted in the body of the text. You 
know that every portion of the text always reflects the new 
decisions, regulations, and changed statutes. There is no skipping 
from place to place to "edit'’ your answer in the light of recent 
changes—Messrs. Rabkin and Johnson provide the latest answer 
in the logical spot. 

NOW INCLUDED—an optional loose-leaf CODE volume (in 
large, legible type, annotated by interspersed reports of the Con- 
gressional Committees. They show Congressional intent in each 
a and it is highly valuable to have them right where you need 
them. 

SUBSCRIPTION INCLUDES: 

1. Three binders containing TEXT supported by regulations and 
decisions—charts, tables, examples. 

2. One binder (optional volume) containing Internal Revenue CODE 
annotated by interspersed notes of Congressional Committees. 
3. Monthly REPORTS which keep all information up to date. 

4. Monthly newsletter (TAXES TODAY) which highlights all tax 
developments. 


RABKIN AND JOHNSON may be ordered in either of two ways: 
[] 3 volume text-service $50. ($10. installation and $40. service 
for one year) 


(] 4 volumes including 1954 CODE volume $65. ($25. installation 
and service for one year, $40.) 


write to 


MATTHEW BENDER AND CO., INC. 


Albany |, N. Y. 


443 Fourth Ave., N. Y. C. 
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TAX GUIDE REPORTS 


For Prompt, Continuing Help On New 
Federal Tax Problems . . . Under the 
INTERNAL REVENUE CODE OF 1954... 





On everybody’s doorstep and clamoring for prompt and careful attention is the 
monumental new Internal Revenue Code of 1954, now law! Many of the new law’s 
income tax provisions are retroactive to January 1, as you know. And accordingly they 
apply to tax planning and procedures in operation since the beginning of the year. *G 
Prompt understanding and compliance with the new Code is essential, if unfavorable cann 
tax results are to be avoided, and if all of the potential new benefits the Code makes Ge 
possible are to be realized in time to apply them to 1954 taxes. tings 





To do all of this, and do it well, calls for sound, dependable facts and data in dealing to hi 
with the thousands of puzzling new problems inherent in the new Code — the kind of Aug 
authoritative information and guidance offered now in CCH’s new improved FEDERAL Wasl 
TAX GUIDE REPORTS. Hi 


Week after week, each issue of the “Reports” swiftly, faithfully hurries to subscribers purp 
the last word, the newest development, the latest twist and turn of events in federal ence 
taxation affecting the tax problems of the average business or individual. privi 


For CCH’s Federal Tax Guide Reports span the whole workaday world of federal ape 
taxation for revenue — statutes (including full texts of all pertinent sections of the ’54 tull 
Code), the vital new regulations promptly as issued under the 54 Code, rulings, court nities 
and administrative decisions, returns, forms, reports, instructions. And with filled-in law. 
forms, detailed explanations, editorial comments and suggestions, plus a wealth of servi 
friendly hints, tips, and pointers, the “Reports” make clear week after week exactly of th 
what to do, and how and why and when to do it. the | 





Concise, compact, understandable, here is the dependable Reporter on the federal train 
taxes of the ordinary corporation, the average individual, partnership or business. Two of go 
brand-new loose leaf Compilation Volumes are included without extra charge to start sion 
new subscribers off on the right foot. throu 
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The President's Page 


Loyd Wright 


= Great men must die, but death 
cannot kill them. 

George Maurice Morris, our dis 
tinguished Past President, was called 
to his reward on Saturday morning, 
August 21, 1954, at his home in 
Washington, D. C. 

His clear vision and tenacity of 
purpose were an inspirational influ- 
ence upon all of us who had the 
privilege of his acquaintance. He, 
more than anyone else, caught the 
full 
nities in the realm of 
Faithful to his 
service, constant to his 
of the brotherhood of man within 
the orbit 
training, he was ever an ambassador 


significance of our opportu 
international 
law. precepts of 
conviction 
of common desire and 
of good will for the learned profes- 
sion of the law. Among the leaders 
throughout the legal world he was 
loved, respected and admired. His 
one of tremendous 


influence was 


good towards a better understanding 
among people. Yet his practical mind 
could at our calling be diverted to 
whatever he felt would advance our 
cause of liberty under law or make 
us the more efficient in 
of public service. To this end he 


the realm 


devoted his great energies and abili- 
ties in helping to create our new 
Bar Center. 

His influence on our conduct to- 
wards a better understanding of our 
opportunities of service to all man 
kind will remain a source of inspira- 
tion for all of our profession to 
strive to emulate. 

We have now completed our new 
home. The dignity, simplicity and 
impressiveness of the dedication 
ceremonies were an inspiration fot 
all those who were privileged to 
attend. For 
fortunate, the Public Relations Com- 


mittee will soon have ready a motion 


those who were not so 


picture portraying the principal in- 
cidents. 

There have been many suggestions 
that we establish a special memorial 
in the name of George Maurice 
Morris at the Bar Center. A great 
many who might otherwise have sent 
flowers to the services sent a con- 
tribution for this purpose. Many 
others have indicated a desire to 
participate. Therefore in response 
to this uniform request from every 
section of the nation the court at 
the Bar Center, enclosed by a fence 
and with a specially designed gate, 
has been tentatively chosen as a fit- 
ting memorial to honor George's 
memory. 

On October 14, the Board of Gov- 
ernors will hear those who wish to 
address themselves to the proposed 
creation of “The Council of Legal 
Specialists’. If you have a conviction 
let the Board hear from you. 
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These affiliated surety companies have 


specialized for 64 years in furnishing 


the bonds required of Administrators, 


Executors, Guardians, Receivers, Trus- 


tees and all other types of fiduciaries, 


as well as those required in connection 


with such proceedings as Attachment, 


Appeal, Costs, Replevin, ete. 


For swift, efficient service, call the local 


F&D or ABCo representative. 
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American the official organ of the 

Bar AMERICAN BAR ASSOCIATION 
Association 
J ournal published monthly 


The objects of the American Bar Association, a voluntary association of lawyers of the United States, are 
to uphold and defend the Constitution of the United States and maintain representative government; to advance 
the science of jurisprudence; to promote the administration of justice and the uniformity of legislation and of judi- 
cial decisions throughout the nation; to uphold the honor of the profession of law; to apply its knowledge and 
experience in the field of the law to the promotion of the public good; to encourage cordial intercourse among 
the members of the American Bar; and to correlate and promote such activities of the Bar organizations in the 
nation and in the respective states as are within these objects, in the interest of the legal profession and ot the 
public. Through representation of state, territory and local bar associations in the House of Delegates of the 
Association, as well as large membership from the Bar of each state and territory, the Association endeavors to 
reflect, so far as possible, the objectives of the organized Bar of the United States. 

There are seventeen Sections for carrying on the work of the Association, each within the jurisdiction defined by 
its by-laws, as follows: Administrative Law; Antitrust Law; Bar Activities; Corporation, Banking and Business 
Law; Criminal Law; Insurance Law; International and Comparative Law; Judicial Administration; Labor Rela- 
tions Law; Legal Education and Admissions to the Bar; Mineral Law; Municipal Law; Patent, Trade-Mark and 
Copyright Law; Public Utility Law; Real Property, Probate and Trust Law; Taxation; and the Junior Bar Con- 
ference. Some issue special publications in their respective fields. Membership in the Junior Bar Conference is 
limited to members of the Association under the age of 36, who are automatically enrolled therein upon their 
election to membership in the Association. All members of the Association are eligible for membership in any 
of the other Sections. 

Any person who is a member in good standing of the Bar of any state or territory of the United States, or of 
any of the territorial groups, or of any federal, state or territorial court of record, is eligible to membership in 
the Association on endorsement, nomination and election. Applications for membership require the endorse- 
ment of a member of the Association in good standing and are considered in each case by a Committee on Admis- 
sions of the appropriate state. If the applicant is a member of the Bar of the state or territory in which he resides 
or has his principal office, or is a member of a federal, state or territorial court of record of a state or territory in 
which he resides or has his principal office, the applicauon is reterred to the Committee on Admissions for one of 
such states or territories. If, however, the applicant is not a member of the Bar of the state or territory in which he 
resides or has his principal office, the application is referred to the Committee on Admissions for one of those states 
or territories or is referred to the Committee on Admissions for a state or territory in which the applicant formerly 
resided and to the Bar of which he was admitted. Upon the approval of an application by a majority of the proper 
Committee on Admissions, an applicant is deemed nominated for membership. All nominations made pursuant 
to these provisions are reported to the Board of Governors for election. Four negative votes in the Board of 
Governors prevent an applicant's election. 

Dues are $16.00 a year, except for the first two years after an applicant’s admission to the Bar, the dues are $4.00 
per year, and for three years thereafter $8.00 per year, each of which includes the subscription price of the JOURNAL. 
There are no additional dues for membership in the following Sections: Bar Activities, Criminal Law, Judicial 
Administration, Legal Education and Admissions to the Bar, and the Junior Bar Conference. Dues for the Section 
of Administrative Law, the Section of Antitrust Law, the Section of Labor Relations Law and the Section of 
Patent, Trade-Mark and Copyright Law are $5.00 a year; dues for the Section of Taxation are $6.00 a year; 
dues for all other Sections are $3.00 a year. 

Blank forms of proposal for membership may be obtained from the Association offices at 1155 East Sixtieth 
Street, Chicago 37, Illinois. 
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S a member of the Bar your income depends almost 


entirely on your physical ability to give personal 
professional service. So it’s surely wise to make financial 
plans for your retirement. The investments you make over 
the years must provide the wherewithal for retirement. Now, 
while you’re in practice, a few unsuccessful investments may 
not be disastrous. But do you want to have to take such chances 


after you retire — when 
you'll have less chance 


to recoup ? 


A 
Pension Plan 
Designed 


vith 


the Lawyei 


in Mind 


The business aspects of this increas- 
ingly important problem are presented 
for the first time in “The Professional 








Man’s Pension Plan.”’ 
This booklet will be sent 
you without cost or ob- 
ligation. Use the coupon 
— and send it today be- 
fore it slips your mind. 





HE PROFESSIONAL 
(S PENSION PLAN 
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Connecticut Mutual’s “Professional Man’s 
Pension Plan” can help you with this 
problem. Here are some of its advantages: 











= 
Gs, The Connecticut Mintual 
2 


{O33 
My gi LIFE INSURANCE COMPANY: HARTFORD 


Pioneers in Pension Planning 


beam 





1. When you retire — at whatever age you choose 
— the plan provides a unique arrangement for con- 
verting some of your investments and savings into 
lifetime annuity income with all its benefits. 


2. Investments and savings under this plan will 
yield a larger guaranteed life income at retirement 
than is possible under methods not employing the 
annuity principle. 


3. Income is guaranteed for life — thus eliminat- 
ing the problem of investment loss in retirement 
years. 


4. You have pension-planning assistance at your 
service, just as business and industry have. 


5. Although it may be years before you’re ready to 
retire, you protect yourself against any possible 
increase in annuity or pension costs. 


THE CONNECTICUT MUTUAL AB6 
LIFE INSURANCE COMPANY 


Hartford, Connecticut 


Please send me, without cost or obligation, your booklet 
“The Professional Man’s Pension Plan.” 


NAME 





STREET 





CITY OR TOWN STATE 
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Views of Our Readers 








© Members of our Association are invited to submit short communications ex- 


pressing their opinions, or giving information, as to any matter appearing in 


the Journal or otherwise within the province of our Association. Statements 
which do not exceed 300 words will be most suitable. The Board of Editors 


reserves the selection of communications which it will publish and may reject 


because of length. The Board is not responsible for matters stated or views 


expressed in any communication. 





Immunity 
for Witnesses 


® In the May issue of the JOURNAL 
at page 377 appears an excellent ar- 
ticle by Rufus King concerning im- 
munity for witnesses. 

Among the problems discussed is 
the one arising from the decisions 
holding that constitutional require- 
ments are satisfied despite the fact 
that prosecutions by other jurisdic- 
tions are not barred by the grant of 
immunity. In this connection, at- 
tention ought to be directed to the 
immunity act adopted in Illinois 
in 1953 (Ill. R. S., 1953, c 38 § 580a). 
It is not mentioned in Mr. King’s 
article. Neither is it mentioned in 
connection with the American Bar 
Association Model State Witness Im- 
munity Act (Final Report of the 
American Bar Association’s Commis- 
sion on Organized Crime, page 157, 
1952), which antedated the adoption 
of the act, although not the original 
introduction of the bill in the legis- 
lature. 

. . - provided, however, that the court 

shall deny a motion of a State’s At- 

torney made under this section and 
shall not enter an order releasing 
such witness from such liability if it 
shall reasonably appear to the court 
that such testimony or evidence, docu- 
mentary or otherwise would subject 
such witness to an indictment, infor- 
mation or prosecution (except for 
perjury committed in the giving of 


such testimony) under the laws of 
another State or of the United 
States... 34 


This proviso was not contained 
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in the original bill authored by the 
Chicago Crime Commission but was 
offered as an amendment by Repre- 
sentative William Horsley, of Spring- 
field. It is significant, not only as 
an approach to this aspect of the 
immunity problem, but also because 
it is contained in the first general 
immunity act to be adopted by a 
state. 

Epwarp W. CLEARY 
University of Illinois, 
Urbana, Illinois 
An Objection 
to ‘Sober Second Thought"’ 

... The use of the term “McCar- 
thyism” (undefined by the editorial 
writer, unless we are to presume his 
acceptance of the Daily Worker def- 
inition thereof), and the generalized 
reference to “the recent excesses 
of some congressional investigating 
committees” (without stating the 
or naming the commit- 
tees) remind one more of the hys- 
terical ravings of the anti-anti-Com- 


“excesses” 


munists than of a journal represent- 
ing the Bar on a nationwide scale. 

The most patently false and ir- 
responsible statement in the editori- 
al is that which suggests that our 
fundamental 


‘ 


be en- 
dangered just as much by an orgy 


liberties “can 
of anti-Communist spy-hunting as 
they can by the 25,000 hard-core 


Communists...” and that our liber- 
ties “can be destroyed just as effec- 


tively by 


Fascist-mindedness as 
they can be by Communist-minded- 
Again, the use of undefined 


ness”. 








terms having terrific emotional im 
pact on the unthinking, and being 
utterly meaningless to the thought 
ful. What lawyer truly believes that 
any congressional committee, no mat 
ter how conceivably irresponsible, 
could come as close to damaging our 
liberties as even two Communists, 
whose fundamental aim is the over 
throw of our constitutional form of 
government? 

Rather 
can Bar Association to an ill-defined 


than commit the Ameri- 
position on a still unsettled issue, the 
wiser course, and one more appro 
priate to our profession, would have 
been for the author of this editorial 
to have written a signed article in 
the JOURNAL, setting forth specifically 
the “excesses” and the “distortion, 
intimidation and coercion” which 
he finds so apparent, and in which 
committees he believes them to be 
present. Then, at least, the readers 
of the JOURNAL might have some. 
thing more concrete than generalized 
emotion as a basis for drawing their 
own conclusions. 
GERTRUDE J. Buck 

Bayside, New York 


Objects to 
Word “McCarthyism” 


= May I register a protest at the use, 
twice repeated, in your recent edito 
rial concerning alleged invasion ol 
private rights by congressional com 
mittees, of the phrase “McCarthyism 
vs. Communism”. The writer of the 
editorial obviously (1) does not be 
lieve in congressional committees in- 
vestigating the domestic activities of 
Communists; and (2) has a_ ver) 
strong personal dislike for Senator 
McCarthy. The word ‘“McCarthy- 
ism” was originally coined by the 
Communist Daily Worker of New 
York. The word is a vague coined 
word not capable of definition, but 
is generally accepted by 
usage throughout the country as 


common 


referring to the alleged reprehensi 

ble conduct of Senator McCarthy as 

an individual and not of Congres 

sional Committees in general. 

. .. I would not object to a signed 

article written by somebody not con 
(Continued on page 826 
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(Continued from page 824) 
nected the JOURNAL 
would attack some particular activ- 
ities of McCarthy 
would expect in such event that the 
JourNAL would give to McCarthy's 


with which 


but of course 


friends an opportunity to reply. This 
kind of language, however, has in my 
opinion no place in the editorial 
column of the JOURNAL since this 
column is supposed to reflect an 
opinion with which most lawyers will 
agree. 

Admittedly McCarthy is a contro- 
versial figure. Many lawyers do not 
like him. Many others, however, in- 
cluding the writer and a great num- 
ber of the members of the local Bar, 
do like Senator McCarthy. I have 
read several transcripts of the pro- 
ceedings of his committee, including 
the transcript of a hearing held on 
certain phases of the Fort Monmouth 
situation. The writer of the editorial 
had better read this and perhaps he 
might change his mind to some ex 
tent. Insofar as I can see, those hear- 
ings were conducted with decorum, 
certainly more so than the hearings 
conducted by Senator, now Mr. Jus- 
tice, Black and Senator Nye in the 
early days of Roosevelt... . 

To designate certain weaknesses in 
committee rules as McCarthyism is 
entirely unfair as I see it. Perhaps 
the rules of these committees should 
in some respects be changed, but if 
so, this should apply to all commit- 
tees, not merely to McCarthy’s com- 
mittee, or committees investigating 
Communism... . 

Whether McCarthy is 
zealous, (2) prone to boast in press 


(1) over- 


interviews, or (3) unsuccessful in his 
crusade, may well be a matter of 
opinion. It is quite a different thing, 
however, to place him on the same 
moral plane as a Russian Commu 
nist. The article plainly does so and 
in my Opinion it is inexcusable in a 
journal of this kind... . 


You will understand that while I 
do not agree, I do not object to the 
subject matter of the editorial. It 
merely expresses an opinion of the 
writer which 
correct. The point I am trying to 


may or may not be 


Journal 


make, however, is that the injection 
of the name of McCarthy in the arti- 
cle as personifying the dangerous b 
havior of somebody entirely changes 
the picture. 

L. L. THOMPSON 


Tacoma, Washington 


Who Invented 
“McCarthyism?” 


® Your editorial, page 593 of the 
July, 1954, issue, on “Sober Second 
Thought” fails in all important es 
sentials of objectivity. You immedi- 
ately take sides in a controversial 
subject by referring to “the current 
hysteria created by the problem of 
McCarthyism vs. Communism”. You 
“the 
of some congressional investigating 


then refer to recent excesses 


committees”. You supply no evi- 
blanket 


charges. You then imply that McCar- 


dence or proof of these 
thyism is Fascism and so unwittingly 
place the JourNaL with the sup 
porters of this Communistic thesis. 
My authority that this is a Commu- 
nist thesis is contained in the state- 
ment appearing in the May, 1954, 
issue of Political Affairs, the official 
magazine of the Communist Party, 
which is: “Another feature of great 
importance is the growing awareness 
that McCarthyism is fascism. This 
analysis was first made by William 
Z. Foster, in his articles in the Daily 
Worker. .. .” 

You also unwittingly follow in 
part the Communist Party’s latest 
suggestions in your suggestion that 
there is an “American Way” apart 
from McCarthyism and Commu- 
nism. In its “draft program” entitled 
“The American Way” 
the Communist Party early in Au 
1954, 
months 


adopted by 
circulated several 
just to 25,000 
600,000 


members and sympathizers, the sug 


gust, but 


earlier not 
hard-core members but to 
gestion is made that the members 
work in both major political parties 
principally to get rid of McCarthy 
ism. Upwards of one third of its 
8,000 words are devoted to such state 
ments as “Our traditional liberties 
are vanishing, being replaced wit! 
the ugly menace of McCarthyism” 
(Continued on page 828 
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evi- cited a case which had been decided by the same court 
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Car- tions. Upon consulting SHEPARD'S CITATIONS, however, 
nel) Mr. Stryker discovered that that case had been reversed 


sup 


by unanimous action of the New York Court of Appeals. 


esis. 
mu- 
ate- In his argument before the court, Mr. Stryker said: 
954, 


ae * * * there is, | believe, such a thing as fraud in the 
icla 


practice of law, and | have always understood that to 


oe file a grossly misleading and deceptive brief consti- 
reat & tuted such a fraud. Now had | not resorted to the 
ness simple expedient of examining SHEPARD'S CITA- 
Chis TIONS, it might well be that my opponent's brief 


iam would have misled you into the making of an erroneous 
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General of fraud in the practice of law by filing a 
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Searching for the right designation of what he has 
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(Continued from page 826) 
McCarthyism . . . “represents an om- 
inous and monstrous trend toward 
a full-fledged police-state and fas- 
cism. McCarthyism is the ugly 
face of American Hitlerism, Ameri- 
can Fascism”. 

It seems apparent that it is im- 
possible to discuss Communism, and 
particularly congressional investiga- 
tions, in an objective manner. It 
would therefore seem advisable to 
both 
the subject or none at all. 


carry discussions on sides of 
May I say that on all other sub- 
jects the JouRNAL has been quite 
objective. 
BENJAMIN WHAM 
Chicago, Illinois 


A Third Thought 

on Our “Second Thought”’ 

® Several the 
July, 1954, issue of the JouRNAL and 


days ago I received 
I was surprised and shocked while 
reading portions of the editorial be- 
ginning on page 593, entitled “Sober 
Second Thought”. You probably 
know that I have been active in the 
work of the American Bar Associa- 
tion Committee on American Citi- 
zenship since it was created, and have 
also the Ameri- 


been active in 


can Legion, seeking to 


the 


preserve 
Bill of 


Constitution and 


Rights. ... 


our 


I am heartily in accord with pro- 
tecting rights of individuals appear- 
ing before congressional investigat- 
ing committees. In 1941, as chairman 
of a committee on that subject here 
in California, I gathered a good 
deal of material, but the war cut off 
our further activities. Therefore, on 


97 


January 27, 1954, I sent to Whitney 


North Seymour all of the material 


I had gathered in the hope that it 


would reduce the amount of work 


which his committee would have 


to do. 

Hitler, in Mein Kampf said, sub- 
stantially: “Tell a lie big enough 
and repeat it often enough and it 
will be believed”. The Daily Worker 
coined the term “McCarthyism”. It 
was picked up for political purposes 


and has been repeated so much that 
now it is accepted even by good 
people as having some sinister mean- 
ing. Therefore, it is shocking to find 
that a writer in the AMERICAN BaR 
ASSOCIATION JOURNAL would use the 
[term].... 

Russian Communism is based on 
the political poison generated by 
Marx a hundred or more years ago. 
It is backed by the biggest army in 
the world; the assistance of many 
satellite nations, like China, who do 
the fighting for Russia, and a ruth- 
less group of political pirates. 

McCarthy on the other hand is 
one individual; he has no army; he 
has no money except the appropria- 
tions from the Senate; he is a mem- 
ber of a Christian church which be- 
lieves in God; and while he may be 
rough in his tactics, he is trying to 
protect the United States from Com- 
munism. Finally he is under constant 
supervision by public opinion and 
by his critics. 

The danger to the United States 
is not just the “hard core of 25,000 
Communists in the United States,” 
but the full power of Communism 
throughout the world. Isn't it strange 
that we have a great Army, Navy and 
Air Force; we have the A bomb and 
the H bomb; we are spending bil- 
lions of dollars at home and abroad, 
all being used to defeat Russian 
Communism abroad, yet we permit 
ourselves to be panicked by one in- 
vestigator who uses 


some rough 


treatment for Communists and fel- 


low travelers in the United States? 


Under these circumstances it is 
certainly shocking to read in the 
American Bar Association Journal 
statements [that] minimize the dan 
ger and lull the American people 
into a false sense of security... . 

Surely we can protect individual 
rights under the Constitution in the 
(American way, as Americans have 
for more than one hundred and sixty 
years, without using shibboleths cre- 
ated and nurtured by Communism 
and fellow travelers. 

GEorGE W. NILSSON 

Los Angeles, California 
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A Reply 
to Mr. Rose 


® Unfortunately I am behind in my 
reading and have only just now ar- 
rived at the May issue of the Jour- 
NAL. The article by George Rose, 
entitled “The Taft-Hartley Act: The 
Myth of ‘Union Busting’ ” which ap- 
pears therein struck me as a vicious 
and misleading attack on the Na- 
tional Labor Relations Board and 
its personnel as well as an intemper- 
ate argument without a point. 
Throughout his article Mr. Rose 
conveys the impression that the 
personnel of the NLRB, intent on 
preventing an election after the re- 
placement of strikers, will delay the 
processing of a representation peti- 
tion at such time by all means pos- 
sible. While I have been working in 
only one regional office of the 
NLRB, I can state that, at least in 
that office, cases are not handled in 
that manner nor with the attitude 
suggested by Mr. Rose. That delays 
do frequently occur (regardless of 
whether strike are in- 
volved or not) cannot be denied, but 
that they are due to a desire of 


situations 


Board personnel to save unions from 
defeat, as Mr. Rose suggests, is cer- 
tainly in regard to a vast majority of 
cases the fictional outgrowth of an 
extremely biased and _ prejudiced 
mind. 1946 and 1953 the 
Board has reduced the average time 
consumed between the filing of con- 
tested representation cases (uncon- 
take a shorter 
time) and the issuance of Board de- 


Between 


tested cases much 
cisions in such cases from 151 to 64 
days (including a period of seven 
days for the filing of briefs), and of 
these 64 days, only an average of 19 
days is consumed by the handling of 
these cases in the regional offices 
(including the time spent in the 
conduct of the hearing) before they 
are forwarded to Washington for de 
While these 
average figures, they do reflect the 


cision. are, of course, 
general trend to reduce the time nec- 
essary for the processing of NLRB 
cases, without regard to whether 4 

(Continued on page 830) 
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(Continued from page 828) 
strike situation is involved or not. 

The reason for my stating that Mr. 
Rose’s article is an argument with- 
out a point is the fact that it pro- 
fesses to prove that Section 9(c)(3) of 
the Taft-Hartley Act which makes 
strikers not entitled to reinstatement 
ineligible to vote in NLRB elections 
and which President (then Presiden- 
tial Candidate) Eisenhower charac- 
terized as a “union-busting” device, 
is no such thing at all. However, Mr. 
Rose shows merely that, in view of 
the alleged manner in which the 
NLRB personnel administers the 
Taft-Hartley Act, it does not actually 
result in union busting. Thus, if Mr. 
Rose’s facts were true, his article 
would tend to show merely that the 
section in question is a union-busting 
device, but that the sympathetic ad- 
ministration of the law by the NLRB 
prevents it from actually having that 
undesirable effect. . . . 

ERNEST L. HEIMANN 
Attorney, NLRB 


Pasadena, California 
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One Member's View 

of the Association 

® The following letter was written 
in an exchange of correspondence 
between the late George Maurice 
Morris, Chairman of the Committee 
on Finance of the American Bar 
Foundation, and Mr. Stevenson. 


® Thanks for your letter of Novem- 
ber 20. Your letter indicates that you, 
a former official of the American 
Bar are interested in 
what the Association does have to 


Association, 


offer to “the great mass of individu- 
al lawyers”. I am sure that most law- 
yers, including those who have at- 
tained the high honors 
course, the worry and 
travail) of being elected to presi- 
dency of the American Bar Associa- 
tion, are sincerely interested in the 


(and, of 


also work, 


welfare of all members of their pro- 
fession. 

I am, as you state, a lawyer in a 
small town of about 2,200 popula- 
tion, and, of located in a 


farming community. Sterling is not 


course, 


a county seat town. There are two 
lawyers in the town rather than 
three. 

What return do I get from mem 
bership in the American Bar Asso 
ciation? 

First, | suppose I get some satis. 
faction from being affiliated with the 
official national association of law- 
yers. I do read the AMERICAN Bar [| 
ASSOCIATION JOURNAL, when I have 
time, and there are articles of inter- 
est, and I perhaps receive some in- 
struction from some of the articles 
printed. 

Second, I have always felt that a 
list of American Bar Association 
members, listed under the state and 
town of practice, was about as good 
a professional listing as can be ob- 
tained. I believe that has been my 
principal reason for sending in my 
bar dues from year to year over a 
period of about seventeen years since 
admission to the Bar. I have in the ff 
past forwarded business to American § 

(Continued on page 832 
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(Continued from page 830) 
Bar Association members listed un- 
der the city to which business was 
to be forwarded, on the theory that 
an attorney who is devoted enough 
to his profession to keep up his mem- 
bership in the national association is 
usually above the average type of 
attorney, merits the business, and 
perhaps will do a good job on the 
other end. Also I believe I have 
received some good business, I feel 
that I have, through the fact that I 
have been consistently listed as an 
attorney in the American Bar Asso- 
ciation membership list, under the 
city of Sterling, and might have 
received business in the county or 
perhaps adjacent counties for this 
reason. 

Recently I discover that the book 
Reports of the American Bar Asso- 
ciation has discontinued listing of 


members. Since the lists have been 
discontinued, I really cannot give 
any good solid reason based on fi- 
nancial benefit as to why I continue 
my membership. Perhaps the reason 
should not rest on a sOLip basis or 
on FINANCIAL benefit. Still if the 
American Bar Association desires to 
extend its membership, perhaps fi- 
nancial benefit, the return from the 
investment, should be considered. 

I seldom read the reports of the 
various committees printed in the 
Annual Report of the American Bar 
Association. I have attended one 
American Bar Annual Meeting. For 
a few years I was a member and paid 
dues to the Real Property, Probate 
and Trust Law Section. No doubt I 
should read the reports and attend 
some meetings. However, I am in 
the same position as I suppose at 
least 90 per cent of the one-man law 
offices are in, we have to stay on the 
job rather close to make a living; we 
don’t have time to read everything 
which comes to the office; our good, 
reliable clients have first demand on 
our time, and we simply cannot af- 
ford to close the office and take out 
halfway across the country to any 
kind of a meeting; if we did not stay 
on the job the other lawyer in town 
or the lawyers in the county seat 
would soon be serving our good, re- 
liable clients, who now depend on 
us and pay our fees with an astonish- 
ingly small amount of criticism or 
objection. 

As a result of the above situation 
in which we find ourselves, the only 
candidates for the American Bar 
Association House of Delegates, etc., 
are the head men in th’ rather large 
and affluent law firrs in Kansas. 
That is OK; no one objects, we even 
vote for them. But are their inter- 
ests, reflected by their voting, repre- 
sentative of the interests of the ma- 
jority of the attorneys in Kansas? I 
would say no. The delegate may be 
a wealthy man, not interested in the 
security afforded by Social Security 
laws; perhaps a majority of Kansas 
lawyers favor Social Security cover- 
age. The delegate perhaps is a stock- 
holder and officer in a number of 
private corporations; a vast number 
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of Kansas rural attorneys are attor- 
neys for and members of grain co- 
operatives, etc., etc. 

What would I do if I were “boss” 
to make the Association yield some 
value to lawyers in my position? 

First, I would publish and distrib- 
ute member lists, for law list pur- 
poses, forwarding and receiving of 
legal business. 

Second, I would co-operate to the 
greatest extent possible with State 
and local bar associations. The Amer- 
ican Bar Association no doubt does 
this to some extent now. But much 
more could no doubt be done 
through printing and distribution of 
printed material of interest to the 
entire Bar, perhaps providing speak 
ers and clinics on a local level, etc. 

Third, a poll by mail of the entire 
Bar of the country, or at least of the 
American Bar Association member- 
ship, on matters upon which the 
American Bar Association deems it 
advisable to take a stand or pass a 
resolution, would truly express the 
position of the Bar membership on 
controversial issues, or would at least 
indicate the majority view. In my 
opinion, there is no real proof that 
the stand taken by the American Bar 
Association in recent years on quite 
a number of controversial matters 
has been the view of a majority of 
the membership. I have grave doubts 
as to whether the American Bar As- 
sociation has any business expressing 
the Association views or taking a 
stand on issues which are more or 
less political. A poll of the member- 
ship at the “grass roots” might result 
in an entirely different view. In other 
words, I question whether the House 
of Delegates is truly representative 
of the membership of the American 
Bar Association, or at least whether 
they speak for the majority of the 
Bar when they pass a resolution. How 
can the Bar of the United States, or 
at least the full membership of the 
American Bar Association, articulate 
their desires? Frankly, I do not know, 
unless the membership is polled on 
controversial issues, such as Social 
Security coverage for the Bar, the 

(Continued on page 85%) 





Something NEW for the Trial Attorney 


a MEDICAL 
ns TRIAL TECHNIQUE 
QUARTERLEY 


» the 
State 
mer- 
dad Edited by IRVING GOLDSTEIN and L. WILLARD SHABAT 

nuch 

ree Issued Quarterly in September, December, March and June 

on of Annual Subscription $15.00 

» the 

Deak Here is a new idea in legal publishing. For years attorneys have searched in vain for a place where 
» Cte. they could get the medical information and down to earth trial techniques in simple language, that would 
ntire give them the information and strategy so necessary for the proper presentation of their clients’ cases. 


ts Now it is available in a single publication containing— 
nber- 


the 
ns it 
ass a 
+ the 2. Medical articles on subjects of current interest—written by men of high 
Meee repute in the medical profession—in language that the attorney will understand 


lez ‘ . : ’ : 
a and can use in court so the jury will know what he is talking about. 


that 3. Case notes on reported cases which are directly related to the subject matter 


1 Bar of the medical article they follow. 
quite 


utters 4. Trial techniques—both for plaintiffs’ and defendants’ counsel—which will 
ty of enable the attorney using the publication to present his client's case in the most 


.- effective manner. 

r AS 

ssing 5. Book reviews of books of current interest to P.I. attorneys. 
ng a e °° ° . . 
ng a 6. Recent developments in medicine that will keep the attorney using the service 
nber up-to-date. 


1. Trial briefs covering the general law on subjects of current vital interest to 
the attorney in personal injury work. 








esult 

other This publication is designed to be of equal value to both plaintiffs’ and defendants’ attorneys. Each 
Louse contributor will be a man well respected in his profession. He will present both sides of each subject 
‘ative discussed. 

ie | The editors, who are the co-authors of the desk book, Medical Trial Technique, are ably qualified 
f the for the job they have undertaken. Let us send you the initial issue on ten days approval. If you are dis- 
How satisfied, return it to us within two weeks and you will be under no further obligation. 

es, or 
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Highlights of the 1954 Annual Meeting 


Chicago, Illinois, August 16-20, 


*" From the opening raps of Presi- 
dent Jameson’s gavel at the first ses- 
sion of the Assembly to the close of 
the 77th Annual Meeting, the mem- 
bers of the American Bar Association 
spent a crowded, interesting, friend- 
ly, sometimes hectic week in Chi- 
cago. 

A “three-ring circus’, as Chief Jus- 
tice Walter V. Schaefer, of the IIli- 
nois Supreme Court, called it in his 
\ddress of Welcome, is perhaps the 
most accurate description of the 
meeting. There was so much to see, 
so much to do, so many meetings of 
importance and interest that if you 
went to one event you were bound to 
miss at least two others that you 
wanted to attend, at least almost as 
much. 
the 


meeting came, on Thursday, with 


Indeed, when the climax of 


the dedication of the splendid new 
American Bar Center in the after- 
noon and the magnificent Annual 
Dinner in the evening, the pace 
seemed almost leisurely, since there 
were no Section meetings, no panel 
discussions, no round-table groups, 
no receptions, no workshops, no teas 
to compete for attention. On Thurs- 
day only, two of the rings of the cir- 
cus were quiet and all eyes were on 
the events taking place in the middle 
I ng. 

Rockefeller Memorial Chapel was 
filled to overflowing when the sol- 
emn processional of distinguished 

aders of the legal profession began 
to wind its way through the large 


doors for the dedication ceremonies 
and to listen to the dedication ad- 
dress delivered by the Chief Justice 
of the United States. 

The weather that week was typical 
of Chicago—changeable, unpredict- 
able, capricious, sometimes violent. 
But the nineteenth, the day of the 
dedication ceremony, was warm and 
When the 
in Rockefeller Chapel were ended, 


sunny. brief ceremonies 
the crowds made their way across the 
Midway Plaisance to the new Bar 
Center whose white, modern simplic 
ity made a sharp contrast with the 
grey gothic architecture of the 
Chapel. 

The ceremonies at the Center were 
brief. The Fifth Army Band and a 
color guard from the Fifth Army 
Headquarters in nearby Hyde Park 
took part in the actual raising of Old 
Glory on the flag staff. Beneath the 
flag floated the 


designed American Bar Association 


national newly- 
flag. 

President Jameson then cut the 
ribbon across the main entrance of 
the Center, unlocked the door and 
opened the buildings for inspection. 

The Annual Dinner, held that eve- 
ning in the Grand Ballroom of The 
Conrad Hilton Hotel, was a sumptu- 
ous full-dress occasion. The speaker 
of the evening was Sir David Max- 
well Fyfe, G.C.V.O., Q.C., M.P., Sec- 
retary of State for the Home Depart 
ment and Minister for Welsh Affairs, 
of the United Kingdom. 
the Annual 


The dedication and 


1954 


were ceremonial 
occasions. Much of the significance 
of the meeting was in the sessions of 
the Committees 
and legal organizations. 
This Annual Meeting, like its sev- 


Dinner, however, 


various Sections, 


affiliated 


enty-six predecessors, was a working 
meeting; members had come from all 
parts of the country, not merely to 
participate in a dedication, but to 
study, to learn, to exchange ideas, to 
formulate policy and to conduct the 
business of the Association. 

While most of the publicity is 
given to the sessions of the House of 
Delegates, the representative body 
that speaks for the Association and 
thus for the lawyers of the United 
States, the work of the many Com- 
Sections and Section 


mittees, com- 


mittees must never be overlooked. 
From their patient, laborious, care- 
ful, often painstaking routine come 
the resolutions and recommendations 
that the House of Delegates is re- 
quested to act upon. And, of course, 
the various panels, workshops, lunch- 
eons, addresses and discussions pro- 
vide valuable, stimulating postgrad- 
uate work for the lawyers who have 
come to learn how to improve the 
service they can give to their clients. 

‘The House of Delegates itself held 
six sessions, which were marked with 
oratory, hard work, serious debate, 
occasional sharp disagreement and 
biting humor. 

After nearly three hours of debate, 
the House finally adopted a code for 
the conduct of congressional investi- 


October, 1954 * Vol. 40 835 








Highlights of the 1954 Annual Meeting 


gover 
Hous 


p sal 


Se" Sa a 72 


“Fe SSR 
j es Ua) 
ed . i 


to pr 
befor 


Chicago Tribune 


Members of the Association attending 
the dedication ceremonies for the 


new American Bar Center on August 


TURAL 
SUA CUT 


my S 
Veter 


’ s 


! Ee 
—! -_ 

Bei 
noida 


el 


iLL | 


| | 
Way! 


ke 








836 American Bar Association Journal 


Chicago Sun-Times 


19 overflowed Rockefeller Memorial 
Chapel. They heard Chief Justice Earl 
Warren (top picture) deliver the dedi- 
cation address and then crossed the 
Midway to the new Bar Center for the 
flag raising ceremony (bottom pic- 
ture) conducted by a color guard 
from the Fifth Army. 





itions which will be submitted to 
e Congress. The code was adopted 
ver the protest of some members 
ho argue | that it would hamstring 
1e Cor.g ess in inquiries into Com- 
unise activities. 
‘ier another great debate, the 
juse finally tabled a proposal to 
teach Communism in the schools as 
a means of pointing up the superior- 
democratic collectivist 
government. The majority of the 


ity of over 
House seemed to agree that the pro- 
posal was fraught with danger and 
was perhaps a subject best left to the 
judgment and experience of school 
boards and leaders of education. 
[he House also voted wholeheart- 
ed endo1seinent of the Committee on 
Unauthorized Practice of the Law 
the Section of Taxation in 
their stand against attempts by cer- 
tain accountants to secure the right 
to practice law in the Tax Court and 
before the Treasury Department. 


and 


Highlights of the 1954 Annual Meeting 


The issue of the inclusion of law- 
yers in the Social Security Program, 
which has been the subject of a sharp 
division of opinion in the profession, 
was again debated, but the chasm re- 
mained as wide as ever between pro- 
ponents and opponents. The matter 
the 
Bar Presidents with a request that 


was referred to Conference of 


they obtain the sentiment of their 
own associations. 

Although the Annual Meeting is 
a working meeting, it is also a social 
gathering, a time to mix and mingle 
with fellow lawyers and their fami- 
lies from all parts of the United 
States and its territories. 

The Chicago Bar Association and 
the Illinois State Bar 


were the warmest of hosts. 


Association 


On Sunday evening, August 15, 
there was an open air concert in 
Grant Park, on the shores of Lake 
Michigan, where the members heard 


The American Bar Center 


a performance of Puccini’s Madame 
Butterfly. 

On Monday eve- 
nings, the Chicago Bar Association 


and Tuesday 
presented its grid-iron show “Fieri 
Faces”, modelled after its renowned 
annual Christmas Spirits shows. Such 
notables as General Douglas Mac- 
Arthur and Margaret Truman made 
appearances, at least via their alter 
egos. The cast, composed entirely of 


lawyers and judges was complete 


with orchestra and a bevy of fair, 
though perhaps beefy, chorus “girls”. 
old Black’s 
the “Junior Partners” 


Eighty-two-year John 
singing of 
(“who change the appellants to ap- 
pellees”) was the climax of this show. 
For the ladies, there was a lecture 
and tour of the Chicago Art Insti- 
tute, a luncheon and fashion show 
at the Edgewater Beach Hotel, and 
a reception at the Sheraton where 
they met Mrs. Ivy Baker Priest, the 
Treasurer of the United States. 


Chicago Photographer 
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Fair Trial and Free Press: 


A New Look in 1954 


by Edwin M. Otterbourg - of the New York Bar (New York City) 


® The right to a fair trial and freedom of the press are both guaranteed 
in our Bill of Rights, and only a little reflection shows that neither of these 
two great safeguards of personal liberty could long exist without the 
other. Yet there often seems to be a conflict between the two which pre- 
sents a serious dilemma in the administration of justice. An irresponsible 
press can often make a fair trial well nigh impossible. Mr. Otterbourg 
believes that the solution to this problem must come from the press and 
the Bar. In this cogent article he examines the latest developments and 
proposes immediate action. 





. . . Let us go down, and there con- 
found their language, that they may 
not understand one another's speech 
. Therefore is the name of it 
called Babel... .1 


"There has been so great a confu- 
sion of many tongues on this subject 


In our democracy, for a lawyer, a 
judge, a newspaper or anyone else 
to deprive any man of a fair trial 
is a dangerous and deadly thing. 
That this should occur because of 
mercenary not be 
tolerated, either by public, press or 
Bar. Likewise, to pander to vicious 


motives should 


among press and Bar alike that I 
have ventured to preface these re- 
marks with a reference to Genesis 
relating to the incident which oc- 
curred when the Tower of Babel was 
built. 


1, Genesis, 11:7, 9. 

2.’ People v. Delaney, U. S. Cir. Ct. (Collector) * 
1952, where in the case of a U. S. Collector, 
for the first time because of the effect on the 
public by press coverage of a congressional in- 
vestigation disclosing many facts about the de- 
fendant, the federal court reversed a conviction 
because of the effect of pretrial publicity on 
jurors which denied him a fair trial. In this case, 
the publicity included feature stories, television 
and motion picture cameras as well as sound 
recording machines and the accounts of the in- 
vestigation were on the front page of newspapers 
a short two and a half months before the criminal 
trial. The U. S$. Court of Appeals indicated that 
while Congress was free to decide that the need 
for public hearings might outweigh the need for 
the Government should not 
bring a defendant to trial while a congressional 
committee had proceeded to make a fair trial 
impossible at that time, 


instincts or idle curiosity by pub- 
lishing unworthy matters is being 
untrue to the high standards of prac- 
tically the entire news-gathering pro- 


U. S. v. Florio, 13 F.R.D. 296 (D. C. 1952), 
Wwhere'a change of venue was granted to a notori- 
ous gangster in reliance on the Delaney decision 
because of the adverse advance publicity about 
him appearing in the daily press. 

Tanksley v. U. S., 145 Fed. 2 at 58, a case of 
alleged rape of a married woman where the trial 
judge cleared the courtroom. The Court of Ap- 
peals reversed on the ground that the defendant 
was entitled to have the public present, one of 
the reasons being someone might be drawn to 
the case who might be helpful as a witness. 

Dutton v. State, 123 Md. 373 at 387, a case of 
an alleged assault with intent to rape. The court 
cleared the courtroom and on appeal it was de- 
termined to have been error. 

Shepherd v. Florida,.341 U. S. 50, where the 
press stated the defendant had confessed although 
no confession was introduced on the trial. Mr 
Justice Jackson said: ‘Newspapers, in the en- 





a criminal trial, 
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fession. To attempt to sway a court 
and jury for political or other im- 
proper motives both before and dur- 
ing a trial is an unjustified and con- 
temptible interference in the ad- 
ministration of justice. 

Unfortunately, because such things 
have been happening, court deci- 
sions are increasingly highlighting 
what appears to be a conflict between 
the constitutional guarantees of fair 
trial and free press. Accordingly, 
venues have been changed, verdicts 
have been upset, new trials have 
been directed, contempt proceedings 
have been instituted and for this 
or that reason, attempts to bar press 
and public from courtrooms have 
been made.? 

Very recently, in February, 1954, 
the highest court of Ontario, Cana- 
da, imposed fines and imprisonment 
in contempt proceedings against the 


joyment of their constitutional rights, may not 
deprive accused persons of their right to fair 
trial." 

Stroble v. California, 343 U. S. 181 (}952). 


Leviton v. U. S., 193 F. 2d 848, 865; cert. den 
with memorandum, 343 U. S. 946, where a ver 
dict was allowed to stand although newspapers 
condemning the defendants were found in the 
juryroom. Judge Jerome Frank dissenting, how 
ever, said: ‘My colleagues admit that trial ‘by 
newspaper’ is unfortunate. But they dismiss it as 
an unavoidable curse of metropolitan living, like 
| suppose, crowded subways."’ 

Gilmore v. Gilmore, Calif. Sup. Ct., April, 1953 
where a Califotnia judge found it necessary tc 
bar the public because of the character of the 
testimony, but, unlike the New York judge in the 
Jelke case (infra) permitted the press to sto 

because they know their obligation to the pub 
lic at large’. 
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certain sensational 
igazines and _ their 
1ich related to a murder case then 
) trial. In April, 1954, in Ohio, 
‘cause certain pictures were taken 


tblisher of 
distributor 


a newspaper while the court was 
session, in defiance of the court’s 
der, a sentence for contempt was 
iposed.4 In New York, the recent 


lke decisions discussed some of the 


vital principles involved in a fair 
trial.5 

Also, in 1954 a noted trial lawyer 
and author wrote: 


[he only place for the trial of a 
case is in the courtroom, and yet, how 
often do we see the newspapers try- 
ing the defendant on their own, in- 
dependent of the court and jury. 
What is printed in the press is ul- 
timately seen by the jury, no matter 
what judicial injunctions may have 
been made. 
A trial by newspaper is in every 
way an ex parte, one-sided affair in 
which all the safeguards of justice 
which the courts of the United States 
and England have worked out through 
the centuries are ignored.® 
Not long ago (April 9, 1951), the 
United States Supreme Court (Mr. 
Justice Jackson writing) referring to 
3. The Queen and Bryan, et al. (February 26, 
1954) tried in the Supreme Court of Ontario, 
Canada, sitting at Cornwall (Chief Justice Mc- 
Ruer). The court had before it Official Detective 
Story, True Police Cases and True Detective, all 
magazines distributed and circulated before the 
commencement of a murder trial and which it 
found contained ‘‘lurid articles in story form 
about the alleged murder of the deceased girl 
Some of the magazines had lurid covers and pro- 
vocative headlines and titles such as ‘The Nude 
and the Ring’, ‘‘Bluebeard's Fifth Bride’’, “‘Riddle 
of Canada's Nude Wac"’, “‘Lust Strangler of the 
Beauty in the Hay Mow’’. In some there appeared 
pictures of the accused and of the poor girl 
who was slain. Said the court: ‘If the publishers 
of these magazines had any sympathy for the 
distressed families who have to appear in these 
cases | cannot see how they could degrade them- 
selves to make money in this lurid way; but that 
s for them to decide and has nothing to do 
with this case. If it is not contempt of court they 
can make money out of any sort of thing if they 
ke, whether it involves the bitterest sorrow of 
the mother and family of the dead girl or the 
wife of the man on trial, that is for them." 

nN connection with whether it was contempt 
to publish and distribute things of this kind, the 
ourt said: ‘The aspect of the law with which | 
am dealing is the right of an accused person to 
have a fair and unprejudiced trial and to be 
judged solely on the evidence given in the wit- 
ness box under oath at his trial,” 
[1903] 2 K.B 
"It is possible very effectually to poison 


The opinion cites Rex v. Parke 
432, 437 
the fountain of justice before it begins to flow 
It is not possible to do so when the stream has 
ceased"’. 


Also from Rex v. Daily Mirror; ex parte Smith, 
[927] 1 K.B. 845: ‘‘There is a duty to take care 


the improper publication of a con- 
fession in advance of trial said:7 


But prejudicial influences outside the 
courtroom, becoming all too typical 
of a highly publicized trial, were 
brought to bear on this jury with 
such force that the conclusion is in- 
escapable that these defendants were 
prejudged as guilty and the trial was 
but a legal gesture to register a ver- 
dict already dictated by the press and 
the public opinion which it gener- 
ated. 


But 
these things cannot with fairness be 


the sole responsibility for 


placed upon the shoulders of our 
media of publicity. We lawyers have 
much in our own house to clean. No 
newspaper and no reporter can be 
blamed for publishing any authori- 
tative material released by lawyers. 
Unhappily, Canon 20 of the Ameri- 
can Bar Association prohibiting “tri- 
al by newspaper” has never been 
seriously enforced.* To the contrary, 
it has been in the 
breach than in the observance. 
Freedom of the press, properly ob- 


more honored 


served, is basic to our constitutional 
system; unquestionably, the public 
should know what goes on in the 


est by the publication of matter, whether in the 
form of a photograph or of printed words, preju- 
dice should be caused to a person about to stand 
his trial."’ 

4. Ohio v. Louis Clifford et al., 8th Dist. Ct. of 
Appeals, Cuyahoga County, Opinion Aprii 14, 
1954: “The right to trial in a court room, conduct- 
ed and maintained in an atmosphere that be 
speaks the profound and dignified responsibilities 
with which those who are conducting its proceed- 
ings—dealing with human rights as they must— 
are charged, is basic. A court in enforcing reason- 
able courtroom decorum, is preserving the con- 
stitutional and unalienable right of a litigant to 
ao fair trial, and in preserving such right, the 
court does not interfere with the freedom of the 
press." 

5. People v. Jelke, Appellate Division, First 
Department (May 18, 1954). See also: United Press 
Association ef al. v. Valente, 281 App. Div. 395, 
120 N. Y. S. 2d 174 (March 13, 1953). 

6. The Art of Advocacy by Lloyd Paul Stryker, 
published by Simon & Schuster, pages 212, 213 

7. Shepherd et al. v. State of Florida, 71 $ 
Ct. 549. 

8. Canon 20 of the Canons of Professional 
Ethics, adopted by the American Bar Association, 
August 27, 1908: ‘Canon 20. Newspaper Discus- 
sion of Pending Litigation. Newspaper publica 
tions by a lawyer as to pending or anticipated 
litigation may interfere with a fair trial in the 
courts and otherwise prejudice the due adminis- 
tration of justice. Generally they are to be con- 
demned. If the extreme circumstances of a par- 
ticular case justify a statement to the public, it 
is unprofessional to make it anonymously. An 
ex parte reference to the facts should not go be- 
yond quotation from the recerds and papers on 
file in the court; but even in extreme cases, 
it is better to avoid any ex parte statement." The 
Association of the Bar of the City of New York 


Fair Trial and Free Press 


courts. However, under our form of 
government, the guilt or innocence 
of a person is determined solely on 
the evidence competently produced 
in court before a judge and jury, and 
not otherwise. These safeguards are 
enshrined in our Bill of Rights. As 
our United States Supreme Court 
(Mr. Justice Frankfurter writing) 
(January 9, 1950):* 


One of the demands of a demo- 
cratic society is that the public should 
know what goes on in courts by being 
told by the press what happens there, 
to the end that the public may judge 
whether our system of criminal jus- 
tice is fair and right. 

On the other hand our society has 
set apart court and jury as the tribunal 
for determining guilt or innocence on 
the basis of evidence adduced in 
court, so far as it is humanly possible. 


said recently 


The fourth estate should remem- 
ber that it was the lawyers who first 
insisted on a free press. We still do 
so in order to prevent forever any 
recurrence of star-chamber proceed- 
ings, abuse of power by the courts, 
by any agent of the government or by 
any of its representatives.!® 

One of the main causes for the 
Revolution of 1776 was the abuse 


has requested the American Bar Association to 
review and clarify the canon. (August, 1954). 

9. State of Maryland v. Baltimore Radio Show, 
Inc., 338 U.S. 912, 70 S. Ct. 252. 

10. Thomas Maule—About forty years before 
the famous trial of John Peter Zenger in New 
York, a man named Thomas Maule was tried for 
criminal libel in 1696 before the Superior Court 
of Judicature and a jury in Salem, Massachusetts. 
Before a hostile court, he obtained an acquittal 
from a jury on his right to print and publish a 
book attacking the Puritan clergy and the gover- 
nor of the province in unusually picturesque lan- 
guage. His case was probably the first appeal 
for freedom of the press in America. 

John Peter Zenger—Although a grand jury re- 
fused to indict Zenger, he was charged with 
printing false and seditious writings and brought 
to trial in the City of New York on August 4, 
1735. He had been incarcerated and unjust bail 
was required. His lawyers had been disbarred 
because they displeased the judge. A_ distin- 
guished elderly lawyer, Andrew Hamilton, from 
Pennsylvania, tried Zenger's case, and in plead- 
ing, said: ‘It is not the cause of a poor printer, 
nor of New York alone, which you are trying. . . . 
It is the best cause. It is the cause of liberty; 
and | make no doubt but your upright conduct 
this day will not only entitle you to the love and 
esteem of your fellow citizens; but every man who 
prefers freedom to a life of slavery will bless 
and honor you as men who baffled the attempt 
of tyranny, and, by an impartial and uncorrupt 
verdict, have laid a noble foundation for security 
to ourselves, our posterity, and our neighbors, 
that to which nature and the laws of our country 
have given us a right—the liberty both of expos- 
ing and opposing arbitrary power (in these parts 
of the world, at least) by speaking and writing 
truth.*" 
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Edwin M. Otterbourg is past Presi- 
dent of the New York County Lawyers’ 
Association and a member ex officio 
of its Committee on Fair Trial and Free 
Press. He has contributed various ar- 
ticles on this subject. A member of 
the House of Delegates, he is past 
Chairman of the Committee on Un- 
authorized Practice of the Law. 





of fair trial during Colonial times. 
Our forefathers recognized the ne- 
cessity for insuring that in the free 
new country fair trial be absolutely 
guaranteed by our Bill of Rights. By 
the same token, to insure a fair trial, 
they recognized that a free press and 
free speech were essential, and these 
were likewise firmly guaranteed in 
our basic law. There should be no 
conflict between press and Bar at all. 

But now in 1954, we are facing the 
great danger that the abuse of the 
doctrine of free press and free speech 
by some will, if it continues, serve 
to destroy the very principle of a 
fair trial which, at all hazards, we are 
seeking to protect. Therefore, some- 
thing has to be done about this and 
soon. 

Do we require new laws and man- 
datory statutes in order to control 
our Bar and press to insure a fair 
trial? I sincerely hope not. I am 
utterly opposed to the proposition 
recently advanced by a committee 
of the New York State Bar Associa- 
tion for an amendment to our penal 
law, making it a crime for lawyers 
and others to issue certain statements 


as to pending litigation. The Bar, 
aided by our courts, should be able 
to clean its own house. 

Once we permit a legislature to as- 
sume a control over the legal pro- 
fession to the extent just suggested, 
we establish a precedent which, if 
followed out logically, may result 
in totalitarian thought control of 
whatever lawyers think, say or do. 
The bell will begin to toll when the 
freedom, independence and strength 
of the legal profession are destroyed 
and become merely an adjunct of 
whatever government is in power. 
This has too often happened in 
other countries. 

There is a much better way of 
proceeding. It was recently suggested 
that there should be voluntary co- 
operation among the press, Bench 
and Bar to adopt a suitable code of 
ethics. Such a proposed code was pre- 
pared for consideration by a distin- 
guished Committee of the New York 
County Lawyers’ Association.1! No 
one, least of all I, has suggested that 
all of the provisions of the proposed 
code will be satisfactory to everyone. 
But, surely, it provides a basis on 
which press and Bar can work to- 
gether. 

The fact is that the idea of such 
a code is not new at all, but un- 
fortunately no code has been acted 
upon as yet. There may still be time. 
As long ago as 1905, when President 
Theodore Roosevelt appealed to all 
professions and industries for more 
ethics and morality in American pro- 
fessional and business life, many 
voluntary codes for the ethical regu- 
lation of important professions and 
industries were thereafter adopted, 
numbering more than 200, and all 
contemplated voluntary self-polic- 
ing.12 But for some reason, that 
great industry of the media of pub- 
licity which we have come to know 
as the “fourth estate” up to now 





11. 39 A.B.A.J. 978 (November, 1953). Mem- 
bers of Committee on Fair Trial and Free Press 
of New York County Lawyers’ Association: William 
Dean Embree, Chairman, Paxton Blair, William 
J. O'Shea, Porter R. Chandler, W. Randolph 
Montgomery, Simon H. Rifkind, and Edwin M. 
Otterbourg as President, ex officio. 

12. Codes of Ethics: a Handbook, by Edgar L. 
Heermance, published in 1924, listing 211 codes, 
among which were those of accountants, adver- 
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has failed to take action along these 
lines. 

True, in 1923 some “Canons of 
Journalism’’ were adopted by the 
American Scciety of Newspaper Edi- 
tors, but no authoritative action 
thereon was ever taken on the part 
of the publishers. Hence, these very 
Canons of Journalism sadly conclude 
as follows: 

Lacking authority to enforce its Can 
ons the journalism here presented can 
but express the hope that deliberate 
pandering to vicious instincts will en 
counter public disapproval or yield 
to the influence of a preponderant 
professional condemnation. 

But the ideas expressed therein 
are not dead at all. As recently as 
September, 1953, there appeared in 
Editor & Publisher, a leading news- 
paper trade journal, a complete re- 
printing of these old Canons with 
the statement that “There should 
be a rededication by the newspaper 
business to the principles expressed 
therein’”’.!3 Certainly, the writers of 
those Canons knew what they were 
talking about when they said:'*4 

The right of a newspaper to attract 

and hold readers is restricted by neth- 

ing but considerations of public wel- 
fare. 

Then in 1927 or thereabouts, there 
seems to have been some discussion 
about an understanding among the 
courts, the newspapers and the Bar, 
but nothing further took place other 
than restrictions in respect of photo- 
graphing court proceedings.'® 

In 1937, under the chairmanship 
of Newton D. Baker, 


retary of War under President Wil- 


former Sec- 


son, a committee composed of dis- 
tinguished 
American Newspaper Publishers As- 
sociation, the American Society of 
Newspaper Editors and the Ameri- 
can Bar Association, sat down to 


representatives of the 


gether to consider the whole prob 


tising clubs, architects, automobile dealers, bank- 
ers, book sellers, chemical engineers, executives 
credit men, engineers, civil engineers, life under 
writers, doctors and pharmaceutists. 

13. Editor & Publisher, September 12, 1953. 

14. Ibid. 

15. See Sherriff, ‘‘Cooperation of Press and 
Bar to Date’, 13 A.B.A.J. 130 (March, 1927 
citing Ex parte Sturm et al., filed January 2) 
1927, Maryland Court of Appeals. 
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u. Nothing better has ever been 

itten or said on this subject than 

iat is contained in the report is- 

‘d by that committee. All parties 
concerned in the report were practi- 
cally in accord as to most of the 
principles and the factual findings. 
Of course, there were differences of 
opinion as to methods of solution, 
and some of these differences doubt- 
less still persist. But see how far 
along the road of co-operative under- 
standing they 
hand: 

(a) The report condemned law- 
yers who yield to the temptation of 
seeking publicity for their profession- 
al efforts as a basis for their careers, 
or to aid the cause for which they 
are contending. 


proceeded hand in 


(b) So far as judges are concerned, 
the report states:16 

Phere is entire unanimity among the 
members of this joint committee in 
believing that judges, like any other 
public officers, must expect to have 
their conduct subjected to the freest 
criticism. 

(c) As to newspapers and other 
media of publicity, the report states 
they have three primary functions, 
to-wit: The dissemination of news, 
the editorial guidance of public 
opinion and the conduct of a com- 
mercial business. That as to the last, 
“the profit of the business depends 
upon its returns from advertising, 
which in turn rise or fall with the in- 
crease or decrease of a paper's cir- 
culation”.17 

The report found no difficulty in 
saying: 

It, therefore, becomes necessary for 

us to recognize as a limitation upon 

publicity the exclusion of anything 
that would tend to corrupt the judg- 
ment of the jury by introducing prej- 
udice or substituting somebody else's 
uninformed judgment for the deliber- 


ate and supported judgment which 
they are expected to render. 


When the final report of the com- 
mittee was made in 1938 (after the 
death of Chairman Baker) it con- 
tained a notable statement to which 


ill can readily subscribe:1* 


There are two foundation stones 
which can neither be removed nor 
chipped without danger to the sys- 


tem of government under which we 
live and to the freedom of the people 
—the freedom of the press and the 
freedom of the Bar. The freedom of 
the press cannot be maintained with- 
out the freedom of the Bar nor can 
the freedom of the Bar be maintained 
without the freedom of the press. 
The true and proper interests of 
the press and the Bar are in accord 
for they both serve the public and 
their existence is justified only by the 
service which they render. What 
would appear to be selfish interests 
of either cannot be permitted to in- 
terfere with the interest of the public. 


In August, 1953, at the American 
Bar Association Meeting at Boston, 
my presentation of the proposed vol- 
untary code sparked countrywide 
newspaper debate. An important 
New York paper wrote that freedom 
of the press implies an obligation of 
responsibility on the part of the press 
and that the code would be far 
the best way to proceed; in Dallas, 
Texas, an editor wrote that the Bar 
and newspaper associations should 
get together because, after all, it is 
the public which should be served 
in the matter; and both in Boston, 
Massachusetts, and Washington, D. 
C., newspapers stated that the pur- 
poses of a code as well as the lawyers’ 
objectives of seeking to insure a fair 
trial were worth consideration and 
that the press has the moral respon- 
sibility of trying to strike a _bal- 
ance of rights in each individual 
case. A leading Catholic newspaper 
not only approved the idea of a code 
as being sound, but stressed that free- 
dom of the press is a right that be- 
longs to the people, and it is the law 
and not the newspapers which will 
decide any conflict in the two guar- 
antees. A Christian Science publica- 
tion said that the problem should be 
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attacked by both professions whose 
organizations should be able to pro- 
pose a code that would reflect the 
views of both callings.?® 

However, there were others bitter- 
ly opposed to the idea. A New York 
editor said that I should receive “the 
height of impudence award for 1953” 
for suggesting a code.”° Another. edi- 
tor wrote that the code was “con- 
ceived in falsehood and not worth 
serious consideration’?! and _ still 
further it was written that no code 
if adopted could be enforced and 
that it would be ignored.?? 

Then different groups of lawyers 
began making suggestions. One re- 
quested mandatory legislation*® to 
which I am opposed. Others com- 
placently recommended an amend- 
ment to Canon 20*4 as though this 
would help after all these years 
(since 1908) when this pious Canon 
against “trial by newspaper” has been 
on the books without enforcement. 
Personally, I prefer something much 
more dynamic such as an appropriate 
rule of court to which I will refer 
hereafter. 

The same press which had so 
roundly condemned my proposed 
friendly code then became really 
excited and condemned all these 
ideas en bloc, including the code it- 
self as all being motivated solely by a 
desire on the part of some lawyers to 
“gag the press” and thus to interfere 
with the legitimate publication of 
news to which the public is rightly 
entitled. To confuse the issue further 
was added sharp press condemnation 
of the District Attorney of New York 
County who had been courageous 
enough to make an office rule against 
premature publication of confessions 
of crime in advance of trial.*5 





16. 62 A.B.A. Rep. 851 at 858. 

17, Ibid. at 855. 

18. 63 A.B.A. Rep. 382 at 384; Merritt E. Lane 
of Newark, New Jersey, was then Chairman. 

19. New York Times, August 26, 1953; Dallas 
Morning News, August 25, 1953; Christian Science 
Monitor, August 28, 1953; Catholic News, Sep- 
tember 26, 1953; Boston Herald, August 25, 1953; 
Washington Post, August 30, 1953. 

20. New York Daily News, August 25, 1953. 

21. Denver Post, September 4, 1953, 

22. San Francisco Chronicle, August 26, 1953. 

23. Report of Committee on Civil Rights (Louis 
Waldman, Chairman) at meeting of New York 
State Bar Association, January 29-30, 1954. 

24. Report of the Committee on Bill of Rights, 
approved by The Association of the Bar of the 


City of New York at its annual meeting on May 
11, 1954; similar Report approved by New York 
State Bar Association at Saranac, New York, 
June 26, 1954. 

25. New York Daily News, May 6, 1954; New 
York Journal-American, May 11, 1954; New York 
World-Telegram & Sun, May 10, 1954. District 
Attorney Hogan explained his reasons for the 
rule in a letter to the New York Law Journal 
dated April 22, 1954, from which the following 
ore extracts: 

“During the past two months, editorials have 
appeared in several New York City newspapers 
commenting upon my policy of declining to dis- 
close the contents of statements made by pros- 
pective defendants in criminal investigations, or 
to characterize such stat i 
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When the reversal of the recent 
notorious Jelke case in New York oc- 
cured, some of these same newspapers 
and others mistakenly hailed it as a 
great judicial victory which upheld 
an unlimited and unrestrained re- 
porting of the noxious details of this 
sensational case. These writers ig- 
nored wholly that the reversing opin- 
ion stated expressly that some of the 
very abuses which we are trying to 
cure or at least curb had nothing 
whatever to do with the decision. 
Thus, the court carefully pointed 
out: 

We are not faced with the question 

whether newspaper accounts pub- 

lished during or prior to the trial 
aroused such prejudice in the com- 
munity that appellant’s trial was 

“fatally infected” with an absence of 

“that fundamental fairness essential to 

the very concept of justice” (Stroble v. 

California, 343 U.S. 181). Nor is there 

presented a situation in which the dis- 

trict attorney has released any so- 
called “confessions” or made any pre- 
trial statements as to evidence in his 
possession, as, indeed he should not 

(Shepherd v. Florida, 341 U.S. 50). 

Such statements, in the interests of 

preventing unfairness and prejudice 

to a defendant yet to be tried should 
not be made public without adequate 
justification. [Italics added]*® 

Actually, the reversal was only be- 
cause the appellate court felt that 
Jelke had been deprived of a fair 
trial. Whatever interference was suf- 
fered by the press was merely inci- 
dental and not at all determinative 
of the issue. 


On the more rational side of this 
discussion was the appearance in 
May, 1954, of a sober and enlight- 
ened view of the whole problem as 
expressed in an editorial of a lead- 
ing New York newspaper which said 
in part:27 

Officials and lawyers have a right and 

a duty, in the public interest, to im- 

pose self-restraints that will protect 

civil liberties and fair trial. They are 
thus censoring themselves. The news- 
papers have an obligation, likewise 
in the public interest, to accept the 
consequences of this act of conscience. 

This had shortly followed an arti- 
cle which appeared during the previ- 
ous month (April 3, 1954) in a lead- 
ing magazine where the activities of 
the New York County Lawyers’ As- 
sociation were mentioned approving- 
ly and characterized as “a good be- 
ginning’’.?8 

Such criss-cross conflicting views 
of approval and disapproval, some 
from the press and some from the 
Bar, indicated a most confused situa- 
tion, due possibly to my having 
failed to make the reasons for the 
views of our committee sufficiently 
clear.?® 

No one disputes that the public 
is entitled to news. No one doubts 
that without a free press we should 
destroy the guarantee of a fair trial. 
Everyone recognizes the tremendous 
service of our enterprising free press 
in vigilantly exposing wrong-doing 
and corruption, in aiding the detec- 
tion of the guilty and in throwing 





With one exception, these editorials have been 
extremely critical, their general tenor being that 
this policy constitutes a press ‘gag’, a news 
‘blackout’ or an ‘iron curtain’ of ‘censorship.’ 

“These characterizations are completely mis- 
leading. The policy assailed does not cloak 
criminal cases or investigations with an atmos- 
phere of secrecy. In no wise does it conceal the 
commission of any crime, the occurrence of any 
arrest, the identity of any defendant or the na- 
ture of any charge. The sole purpose is to pro- 
tect the right of a defendant to a fair trial by 
not disclosing, before trial, that he may have 
incriminated himself. 

“The salutary purpose of this policy is so ob- 
vious and is so uniformly recognized by the 
judiciary and the legal profession that | am 
surprised that enyone should question, ignore or 
discount it. It seems undeniable that widely dis- 
seminated information that a defendant has ‘con- 
fessed’ has the effect of convincing the general 
public that he is unquestionably guilty and that 
any trial will be a mere formality. To obtain 
an impartial jury under such circumstances, there- 
fore, may be ao most difficult task. In its prac- 
tical effect, such publication tends to destroy 
the presumption that an accused is innocent un- 
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til he is proven guilty beyond a reasonable doubt 
in a court of law. 

“The vice inherent in the situation stands out 
in bolder relief where the statement is never 
even received in evidence. Such a statement 
sometimes is excluded as not being a confession 
at all by a court ruling that duress preceded or 
accompanied it; or that it was given under some 
inducement or promise of benefit; or that it re- 
sulted from some unfair psychological pressure; 
or that the person was in such an unstable mental 
condition at the time as to preclude credence of 
any statement made by him. For these or similar 
reasons, indeed, the prosecutor himself may de- 
cide not to offer the statement in evidence at 
the trial." 

District Attorney Hogan cited with approval 
Shepherd v. Florida, 341 U. S. 50-53, Stroble v. 
California, 343 U. S. 181, and Griffin v. United 
States, 294 Fed. 437 (3d Cir. 1924). 

26. People v. Jelke, supra. See also: United 
Press Association v. Valente, supra. 

27. New York Times, May 14, 1954. 

28. Saturday Review, April 3, 1954, page 9: 

Newspapers and the Pursuit of Justice’ by 
Jerome H. Spingarn. The article refers to the 
forum held by the New York County Lawyers As- 


the limelight of publicity on mat- 
ters affecting government and _ its 
administration. The time now has 
come when the fourth estate must re- 
view some of its business practices as 
so many other industries have long 
since done. 

The press and all other media of 
publicity must now recognize that 
our government has the power to 
regulate the matters we are discuss- 
ing and that it is the exercise of such 
power that we are seeking to avoid. 
Other industries (like the fourth 
estate) which were too slow in acting 
have seen the government step 
in with regulation by law, using 
agencies such as the Federal Com- 
munications Commission, the Feder- 
al Trade Commission Act, the In- 
terstate Commerce Act, the Securities 
and Exchange Act and the like. 

As recently as September 10, 1953, 
a new president of the Institute of 
British Journalists publicly stated 
that only because a voluntary press 
council of newspapermen and pub- 
lishers had been hastily established 
to act as a “watch-dog over the in- 
dustry” had possible parliamentary 
action been prevented.*® And _ this 
was to be an added restraint in a 
free country where its courts long 
ago asserted a summary power to 
control the press when reporting 
trials! 

Of course, there always may be 
some few lawyers and judges and 

(Continued on page 913) 


sociation on February 27, 1953, the speeches at 
which can be found in that association's Bar 
Bulletin of May, 1953. 

29. From Alice in Wonderland by Lewis Car- 
roll: 

“Then you should say what you mean" the 
March Hare went on. 

“It do’, Alice hastily replied. ‘‘At least | mean 
what | say—that is the same thing you know.” 

Not the same thing a bit’ said the Hatter 
“Why, you might just as well say that ‘I see 


what | eat’ is the same thing as ‘! eat what ! 
see.’ 

“You might just as well say'’ added the March 
Hare ‘That ‘! like what | get’ is the same thing 


as ‘! get what | Like.’ *’ 

“You might just as well say'’ added the Dor 
mouse ‘‘that ‘| breathe when | sleep’ is the same 
thing as ‘I sleep when | breathe.’ ' 

Judging from some press comments, the above 
might be paraphrased so that: ‘‘Reporting onl) 
what | see’’ means the same as ‘‘seeing only 
what | report."’ ‘Reporting what the evidence 
will be'’ means the same as ‘‘the evidence wi! 
be what | report."’ 


30. Chicago Daily Tribune, September 11, 1953 
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Advisory Committee's Proposals To Amend 


the Federal Rules of Civil Procedure 


by Leland Locke Tolman - Secretary of the Advisory Committee on Rules for Civil Procedure 


gm Early this summer the United States Supreme Court Advisory Committee on 
Rules for Civil Procedure, under the chairmanship of former Attorney General 
William D. Mitchell, prepared and published a preliminary draft of proposed 
amendments to the Federal Rules of Civil Procedure. The pamphlet containing 
the proposals and explanatory annotations has been printed and distributed 
by the Committee through its offices in the United States Supreme Court Building 
in Washington. The Committee has asked the Journal to announce that copies 
of the pamphlet may be had without charge upon request. The Committee is 


anxious that the Bench and Bar consider their proposals and inform the Com- 


mittee of their criticisms and suggestions by December 1, 1954. Leland L. Tol- 


man, the Secretary of the Committee, explained the proposals briefly before 
the Judicial Conference of the Fourth Federal Judicial Circuit in June of this 


year, and at the suggestion of Chief Judge Parker of that Circuit, the Journal 


here prints his remarks as a means of calling the attention of our readers to this 


important project. If the subject interests you, we suggest that you write the 
Advisory Committee's Washington office for a copy of the official draft of pro- 


posed amendments. 





® The Federal Rules of Civil Pro- 
cedure will be sixteen years old this 
fall. But for all this advanced ado- 
lescence, they have been amended 
generally only once, in 1946, since 
they became effective on Septem- 
ber 16, 1938.1 On the whole they 
been remarkably successful 
and have won the general approval 
of the legal profession. They have 
been adopted almost verbatim as 
the practice in the state courts of 
several states. Indeed, only occasion- 
ally are they criticized, and then 
usually by those who still consider 


have 


a lawsuit a game of skill and not a 
cooperative search for truth and 
justice. 

Aside from the general and in some 


respects substantial amendments of 
1946,? the only changes have been 
clerical, one in 1940 and several in 
1948,3 to conform to the language 
and citations of the New Judicial 
Code of that year and one in 1951 
to adopt the new condemnation pro- 
cedure set out in Rule 71A.4 

The draft of proposed amend- 
ments now under consideration is 
the result of a careful re-examina- 





1. House Document No. 460, 75th Congress, 
3d Session. 

2. House Document No. 473, 80th Congress, 
Ist Session. 

3. House Document No. 33, 81st Congress, Ist 
Session. 

4. House Document No. 121, 82d Congress, Ist 
Session. 

5. “Preliminary Draft of Proposed Amendments 
to Rules of Civil Procedure for the United States 


tion of all the Rules, first under 
taken by the Committee over a year 
ago.® All reported decisions inter- 
preting them were studied, and the 
views of commentators expressed in 
the legal periodicals and other pub- 
lications and in all communications 
to the Committee since its 1946 ex- 
amination of the Rules were care 
fully The Committee 
held two meetings, each of which 


considered. 


lasted for three days, considering 
drafts of amendments and preparing 
redrafts and notes regarding them. 
The present draft is the result of 
this study. 

In its foreword to the proposed 
new amendments, the Committee in 
vites the criticisms and suggestions 
of the Bench and Bar, pointing out 
that advance criticism of this kind 
is essential, and recognizing that the 
success of the Rules is due to the fact 
that they represent the united efforts 
of the lawyers of the nation, and not 
merely the views of a relatively small 
group. 

The Committee points out that it 
is not itself committed to any of 
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these proposals—that indeed, it is 
divided in opinion as to the wisdom 
of some of them and as to the need 
for so many amendments now. It 
emphasizes particularly, that the Su- 
preme Court, which under the law 
adopts the rules, has not in any way 
endorsed or even considered the pro- 
posed amendments, except to au- 
thorize the expense of their publica- 
tion. The draft is submitted by the 
Committee primarily to stimulate 
suggestions and criticism. 
RULE 4 

The first amendment of impor- 
tance is in Rule 4, dealing with proc- 
ess. It would add to subdivision (e) 
of that rule a sentence which would 
permit nonresidents to be served 
with initial process in any manner 
prescribed by statute or rule of the 
state in which the district court is 
held. This would bring into the fed- 
eral court the practice permitted by 
most states of serving nonresidents 
personally outside the state or by 
publication if they have property 
in the state that has been reached by 
attachment or garnishment and so 
permitting judgment that will be 
effective against that property, even 
without personal appearance under 
the doctrine of Pennoyer v. Neff, 95 
U.S. 714 (1877). 

It will not change any rule of 
jurisdiction or venue because these 
are generally considered to be sub- 
stantive. Indeed one of the rules spe- 
cifically provides that they do not 
affect jurisdiction and venue. The 
amendment would simply permit the 
service of summons upon a defend- 
ant who may properly be sued in the 
district, but who is not amenable to 
personal service, by any method that 
could be similar circum- 
stances in the state courts of the dis- 


used in 


trict concerned. The Supreme Court 
has held that if an action is begun 
in a state court, and valid service 
was made pursuant to a governing 
State statute of this type, the case 
may be removed to the federal court 
and there will be jurisdiction to 
continue it. And it has also made it 
clear that the only reason why this 
does not apply in original federal 
actions is that there is no rule or 
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statute authorizing it. For original 
actions this rule would supply the 
lack. 

The rule is designed to permit re- 
sort to the state practice not only 
in situations where movables or real- 
ty can be seized within the district, 
but it would also permit the use in 
federal actions of statutes permitting 
service on the Secretary of State or 
some other state official when auto- 
mobile accidents involve nonresident 
motorists as defendants. These stat- 
utes usually require mailed notice 
to the defendant as well. All states 
now have such statutes, but there is 
doubt of their applicability in the 
federal courts. Here again venue 
would not be changed, but only the 
limitations which some opinions 
have suggested are imposed by the 
territorial limitations of service 
stated in Rule 4 (f). 

Another amendment to Rule 4 is 
also of some importance. It would 
change subdivision (f) of the rule to 
permit service of summons in certain 
cases within the same territorial ra- 
dius now permitted for service of a 
subpoena for a witness. The present 
rule permits personal service of proc- 
ess anywhere in the district and also 
outside the district but only within 
the same state. The Committee pro- 
poses two alternative changes in this 
limitation. The first proposal would 
apply the subpoena rule, permitting 
service at all places, even though 
without the state, that are within 
100 miles of a place designated for 
holding the district court. The sec- 
ond alternative would limit this ex- 
tension to cases where there is a 
need for the extension because the 
nature of the controversy is such 
that its resolution requires the pres- 
ence of persons who could not be 
reached by process under the rule 
limiting its area to the state bound- 
aries. These cases, which are speci- 
fied in the proposal, would include 
in which an additional 
defendant is needed for a counter- 
claim under Rule 13(h) or a third- 
party defendant should be added 
under Rule 14, or an indispensable 
party joined under Rule 19, or to 
enforce a decree. 


situations 





The power of the court to extend 
the area of service in this way was 
settled by an opinion of the Su- 
preme Court in 1946, Mississippi 
Public Corporation v. Murphree, 
326 U.S. 438 (1946). 

The Committee is anxious to have 
expressions from the Bench and Bar 
regarding the desirability of any 
such extension, and the preference, 
if any, between the two alternatives 
it presents. 

RuLE 8 

The Committee considered very 
carefully proposals which originated 
in the Ninth Circuit to amend Rule 
8 (a) which now requires a pleading 
to contain “a short and plain state- 
ment of the claim showing that the 
pleader is entitled to relief”. The 
proposal made to the Committee 
was that the rule should be changed 
to require that the pleading also set 
forth “the facts constituting the 
cause of action”. This language is 
from the old Field Code, and it ap- 
pears also in many of the civil prac- 
tice acts patterned on that Code. 
Rule 8(a) was deliberately drafted 
to avoid this terminology because of 
the gloss of technical decisions that 
have grown up in New York and 
some other code states around the 
words “‘facts” and “cause of action”. 
The Committee concluded that no 
change should be made in the rule, 
and it has incorporated in its draft 
of proposed amendments a note ex- 
plaining briefly the reasons for this 
conclusion. I could not state the 
reasons nearly so well as the note 
does, so I commend it to you. 

Rue 14 

It is proposed to amend Rule 14 
to eliminate the requirement of a 
motion and _ court 
bringing in a third-party defend- 
ant. Under the proposal of the 
Committee, a defendant may serve 


order before 


a third-party complaint as a matter 
of right. The complaint will be 
subject to a motion to dismiss if 
it is ill founded, or the action may 
be severed or a separate trial or 
dered. This is made clear by the 
second proposed amendment to th: 
rule, and there is also a referenc: 
to the power to enter separate fina 
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lgments on the original and 
claims under Rule 


rd-party 
b). The Committee was of the 
view that court action in advance 
of service of the complaint is an 
unnecessary procedural step, which 
could be eliminated without dan- 
ger to litigants, for the court will 
still have all of its protective pow- 
ers after the third-party is brought 
In 
Rue 15 

The amendment to Rule 15 is 
designed to end a technical distinc- 
tion that has developed in the deci- 
sions between “amended” and “sup- 
plemental” pleadings. Under the 
proposed amendment, a_ pleading 
may be supplemented and thereby 
made good even though the origi- 
nal pleading was defectively worded. 
This is now the effect of amend- 
ments to the pleadings. The sup- 
plemented pleading will of course 
continue to be subject to defenses 
as if the entire matter had been 
fully stated in the original plead- 
ings, so that the statute of limita- 
tions, for example, will not be lost 
as a defense if it applies. 

Rute 16 

Rule 16, which is probably the 
most famous of the Rules, is the sub- 
ject of two proposed amendments, 
but neither of them is fundamental. 
The first would list as an additional 
possible subject for consideration at 
pretrial the disclosure of the iden- 
tity of witnesses expected to be 
called at the trial. This is now done 
by some judges. It is consistent with 
the purpose of the rule to avoid sur- 
prise. If the plans of the parties for 
calling witnesses change after the 
disclosure, the changed plans can be 
communicated to the adverse party 
or to the judge who will be able to 
make necessary changes in his ar- 
rangements. 

The other proposed amendment 
in Rule 16 is the addition of a new 
paragraph 6 which is designed to 
encourage and regularize the use of 
pretrial in the so-called “big case”. A 
committee of the Judicial Confer- 
ence of the United States, studying 
the procedure in antitrust and other 
protracted cases, urges the use of 


pretrial regularly in these cases and 
the assignment of the case at an early 
stage to a single judge for control of 
all preliminary maneuvers and the 
ultimate trial. The amended rule 
would provide that such an assign- 
ment could be made at pretrial and 
encourage the practice recommended 
by the Judicial Conference Commit- 
tee. 
RULE 23 

The new subdivision proposed for 
the Class Action Rule (Rule 23) 
conforms to a suggestion made by a 
number of commentators. It really 
introduces nothing basically new, but 
it makes clear that in any class suit 
the court has the power to make a 
variety of orders to protect members 
of the class who are absent. Thus 
under the proposal the court may 
order the giving to the class of notice 
of the pendency of proposed settle- 
ment or of judgment or of any other 
proceeding. It may notify absentees 
to come in and present claims and 
defenses, and it may even order the 
pleadings amended to eliminate the 
class representation features of the 
action when in the court's opinion 
the representation is for any reason 
inadequate to protect fairly the ab- 
sent parties. This suggested addition 
to the rule is in general in accord 
with a proposal of the New York 
State Judicial Council. It will assure 
the flexibility necessary if a judg- 
ment in a class action is to be held 
binding on absentees. 

RuLE 25 

This rule in its present form has 
been called the worst of the Federal 
Rules. It imposes a strict and inelas- 
tic limitation of two years on the 
substitution of parties in case of 
death, and it states a six months’ 
limitation on substitution of public 
officers which is unduly technical 
and time-consuming. 

The Committee proposes to amend 
it in three ways. The two-year lim- 
itation in case of death would be 
eliminated, and instead the rule 
would provide that in these cases, 


if substitution is not made in “a 
reasonable time”, the action may be 
dismissed. 


The other two amendments relate 
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to substitution of public officers. The 
amendments would omit the present 
limitation of six months after the 
successor takes office, and like the 
proposed rule in case of death, would 
permit dismissal if substitution is 
not made in “a reasonable time”. 
The committee proposes also to add 
to the rule a provision permitting of- 
ficers to sue or be sued by official 
title, rather than by name, in those 
cases where the suit is brought or 
defended on account of official ac- 
tion. In this case, no formal substi- 
tution would ordinarily be required. 
Of course, this provision could not 
operate to avoid substitution when 
an officer is sued for exceeding his 
official authority or in similar situa- 
tions where liability is considered to 
be personal. But even in these cases, 
the proposed amendment would sim- 
plify the procedure. 
DiscOVERY RULES 
Rute 30 
The proposals to amend Rule 30 
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are both relatively minor. The first 
suggested amendment will state as a 
part of subdivision (a), dealing with 
the notice of taking an oral deposi- 
tion, the power now already exer- 
cised by some courts to prevent the 
deposition practice from becoming 
a race between the parties in the 
serving of notice because of the prob- 
ability that by being the first, the 
winner will also have priority in tak- 
ing the deposition. In some cases 
this has been unjust. The rule of 
absolute priority has been called “the 
most easily discernible abuse of dis- 
covery”. The amendment makes ex- 
plicit the court’s power to prevent 
the abuse. 

The other principal amendment 
to Rule 30 merely gives the court 
authority to distribute among the 
parties the cost of transcribing dep- 
ositions. It would allow apportion- 
ment and permit the court to require 
an adverse party who wanted a tran- 
script to bear the entire cost, if the 
party who took the deposition did 
not want the transcript. 

Rue 33 

The purpose of the proposed 
amendment to Rule 33 is to permit 
a party by interrogatory to his op 
ponent to obtain a list of the wit- 
nesses he will call at the trial. In 
this respect it is similar to the amend- 
ment proposed for the Pretrial Rule 
(16), and can be used when there is 
no pretrial. 

It would settle the question wheth- 
er a party may be required by inter- 
rogatory without a showing of good 
cause to furnish copies of his own 
prior statements regarding the ac- 
tion, as for example statements he 
may have made at the time of an ac- 
cident. 
decisions is 
resolved by the proposal to permit 
the interrogatories to ask for the sub- 
mission with the answers of relevant 


Another conflict of 


documents, unless opportunity is 
otherwise given to examine and copy 
them. The conflict on this point arose 
because some cases had insisted that 
Rule 34 (the following rule) is the 
only one that can be used to obtain 
documents, whereas others have held 
this to be merely a dilatory techni- 
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cality when interrogatories as to the 
existence of the documents have been 
propounded. 
Rute 34 
This rule provides for the “Dis- 
covery and Production of Docu- 
ments and Things’. It now requires 
a showing of “good cause” as a req- 
uisite for an order to do this. The 
proposed amendment eliminates the 
requirement of “good cause”. No 
other discovery procedure in the 
rules requires such a showing. All the 
others make the right to discovery a 
matter of course, subject to protec- 
tive orders by the court under Rule 
30(b) and (d) if they are needed. 
The amendment would apply the 
same policy here. But since entry on 
land and inspection of tangible prop- 
erty is possible under Rule 34, and 
these may involve important prop 
erty rights, the rule retains the re- 
quirement of a court order. The 
amendment will not in any way 
change the rule of Hickman v. Tay- 
lor on the limitations of examina- 
tion of documents prepared by an 
opponent in anticipation of litiga- 
tion or trial. 
Rute 35 
The proposed amendment would 
make explicit the right to require a 
blood test, as in disputed paternity 
cases, in a pretrial physical examina- 
tion. It will also extend the applica- 
bility of the rule to permit the physi- 
cal examination to be made not only 
of parties, but also of agents and 
others under their control such as, 
for instance in auto accident cases, 
chauffeurs and hired drivers of buses, 
not themselves parties, but employed 
by a party. 
RuLE 36 
The addition proposed for subdi- 
vision (a) of this rule would make 
explicit the rule followed in many 
cases that if a party cannot of his own 
immediate knowledge answer a re- 
quest for admission of facts, but has 
reasonably within his power the 
means of obtaining an answer, he 
should be required to use that power 
and to make an answer. 
Jury DEMANDs 
Rute 38 
The rule which provides that fail 


ure to demand a jury trial constitutes 
a waiver is expanded to state specif- 
ically that a waiver is not to be con 
sidered as revoked simply by an 
amendment to the pleadings which 
asserts in a new form a claim arising 
out of the same set of circumstances 
that was involved in the original 
pleading. This will resolve in favor 
of waiver a rather sharp difference 
in the appellate court decisions. 
Rute 50 

The amendments here arise from 
interpretations of the rule by the 
Supreme Court. The addition to the 
second sentence of subdivision (b) 
is designed to prevent the construc- 
tion that a motion for judgment not- 
withstanding the verdict is lost if a 
motion for new trial or to set aside 
a verdict and for judgment in ac 
cordance with a prior motion for di- 
rected verdict does not expressly in- 
clude the motion for judgment 
notwithstanding the verdict. 

This was the result in Johnson v. 
New York, N.H. & H. R. 344 US. 
48 (1952), where in a_ wrongful 
death action, after denial of defend- 
ant’s motion for a directed verdict 
at the close of all evidence and a ver- 
dict for plaintiff, a later motion to 
set aside the verdict as excessive was 
denied as was also the pre-verdict 
motion for directed verdict. On ap- 
peal, the court of appeals held that 
the motion for directed verdict 
should have been granted, which 
would require the entry of judgment 
notwithstanding the verdict. Five 
members of the Supreme Court held 
that the judgment non obstante vere 
dicto was not warranted because no 
for it had been made. So 
could have a 
trial. The other four Justices dissent- 
ed in a strong opinion by Justice 
Frankfurter who said that the deci 
sion made “‘a lifeless formality” the 
way to justice. 


motion 


defendant only new 


The additional language proposed 
for Rule 50 would make a motion fo 
judgment notwithstanding the vet 
dict an integral part of any motiot 
for new trial or to set aside a verdict 
and so avoid the technical require 
ment of repeating it. 


The new 


subsection (c) is pat 
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rned upon a carefully formulated 
entucky rule and spells out the 
ractice on the motion for directed 
rdict and for judgment non ob- 
inte veredicto, outlined in the Su- 
eme Court decision in Montgom- 
y Ward & Co. v. Duncan, 311 U.S. 
243 (1940). 
Rute 52 
Che amendments here are simply 
itended to clarify the meaning of 
the rule and to prevent the growth 
of a trend in some appeals court de- 
cisions to expand the scope of review 
of non-jury cases where testimony is 
not oral. So the amendment separates 
the “clearly erroneous” and the “op- 
portunity to judge of the credibility 
of witnesses” parts of the rule into 
two sentences to show that the for- 
mer is not modified by the latter. 
Rute 54 
This is the split judgment rule. 
The Committee has included in this 
draft of amendments a note to Rule 
54, explaining that the rule appears 
to be working well, and that propos- 
als to amend it have been considered 
and found unnecessary by the Com 
mittee. 
RULE 56 
amendment 
(c), permitting summary judgment to 


The to subdivision 
be rendered against the moving party 
or any other party, makes explicit the 
practice the courts are actually fol- 
lowing in many cases. The Commit- 
tee feels that this is desirable and 
should be stated specifically in the 
rule. The proposed amendment also 
that the mere 
pleading of allegations or denials 


disavows the idea 
makes a genuine issue of fact. It 
would require answering affidavits 
with specific details in addition to 
the pleadings to do this. 
Rute 58 
This amendment permits an order 
for the entry of judgment to be in- 
corporated in an opinion. It states 
existing law and will eliminate the 
doubts expressed by some writers 
ind implied in some opinions. It also 
permits the court to order delayed 
entry of judgment. 
Rute 60 
The proposals to amend Rule 60 


dealing with procedures for relief 
from a judgment or order are three 
in number, and they are not intend- 
ed to change the basic nature of the 
rule, for in general it is working 
well. The first proposed amendment 
would add to the list of the grounds 
for relief that must be made subject 
of motion within one year, the sixth 
of the specified reasons stated in the 
rule, t.e., “any other reason justifying 
relief from. che operation of the judg- 
ment’. Thus, a one year limitation 
would be imposed upon this catch- 
all provision, as it is already for the 
grounds numbered 1, 2, and 3 in the 
rule, i.e., mistake, etc., newly dis- 
covered evidence and fraud, etc. The 
others of the six specified grounds 
(void judgment or satisfied judg- 
ment, etc.), would continue as they 
have been—to be 


available for “a 
reasonable time” without specified 
limitation. The Committee proposed 
this change because some cases have 
indicated that the catch-all ground 
has been used as a means of technical 
escape from the rigid one-year limit 
in cases that properly fall within 
that 
foreclosed by the one-year limitation. 


other subdivisions would be 

The second proposed change in 
the rule is that the present require- 
ment that the time limit on the mo- 
tion for relief should run from the 
date of entry of the judgment or 
order should be changed so that the 
time will run instead from the date 
the grounds of the motion become 
known to the moving party. This 
amendment avoids the harsher limits 
formerly imposed on the finality of 
judgments and recognizes the trend 
away from them, but it really does 
not destroy them, for it recognizes 
the tendency of courts always to 
avoid technical barriers or unjust re- 
sults, and the fact that in any event 
there is always available, without 
time limit, the independent action 
for relief. 

The third amendment merely 
makes clear what the Committee in- 
tended and the rule already indicates 
—but to some decisions— 
that the permission of the appellate 
court is not required for the trial 


contrary 
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court to give relief from a judgment 

in appropriate cases, even though 

the judgment was settled on appeal. 
RuLeE 81 (f) 

This rule, which defines the words 
“officer of the United States” should 
be amended to include, in addition 
to the formerly titled “Collector of 
Internal Revenue’, the new officer 
who has taken over the Collector's 
duties, and who is called “The Dis- 
trict Director of Internal Revenue”. 
The Committee proposes to amend 
the rule accordingly. 

Rute 86 

Proposed Rule 86(d) is new. It 
would fix the effective date of the 
proposed amendment, in accordance 
with the enabling statute, at a time 
three months after the transmission 
of the amendments to the Congress. 
The tentative date fixed in the pro- 
posed subdivision is August 1, 1955. 

APPENDIX OF FORMS 

The Appendix of Forms is re- 
vised in two respects: Form 22 is 
revised to conform to the proposed 
change in third-party practice, which 
would eliminate the former require- 
ment for motion and notice of mo- 
tion as a prerequisite to the service 
of a summons and complaint upon 
a third party defendant. The forms 
have also been changed by the addi- 
tion of two new forms, both of them 
forms of judgment, one to be used 
after jury verdict and the second 
after trial by the court. The purpose 
in adding these is to speed the entry 
of the judgments automatically by 
the clerks, and to avoid complexity 
in their form. 

This completes the proposals to 
amend. As you will see there is no 
fundamental change in the basic con- 
cept or mechanics of the Rules. The 
purpose is still, as it was originally 
and as Rule | states, “to secure the 
just, speedy and inexpensive deter- 
mination of every action”. To the 
extent that the proposals will tend 
better to achieve that purpose, they 
are worthwhile. If they will not do so, 
they are not. The Committee wishes 
to have the views of the Bar on this 


question before it adopts a final re- 
port to the Court. 
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Pickets or Ballots? 


The New Trend in Labor Law 


by David L. Benetar and Robert C. Isaacs + of the New York Bar 


® Mr. Benetar and Mr. Isaacs find that there has been a marked change 


in the Supreme Court's attitude toward the use of pickets in labor disputes. 
From Thornhill v. Alabama, decided in 1940, where the Court held that picket- 
ing was entitled to protection under the Fourteenth Amendment, the authors 


find a noticeable trend in the direction of requiring unions to make use of 


representation elections in labor disputes rather than the picket line. 





" Prior to the enactment of the 
National Labor Relations Act in 
1935 picketing was the principal 
means available to unions for com- 
pelling recognition. The enactment 
of that law and of various state stat- 
utes patterned on it added an addi- 
tional means of attaining this ob- 
jective. Thus, by the late 30's, in in- 
dustries located in states having la- 
bor boards and in industries sub- 
ject to National Labor Relations 
Board jurisdiction, wherever _lo- 
cated, it was optional with unions 
to seek to achieve recognition either 
by an election, by picketing or both. 

The trend of the more recent de- 
cisions has been sharply to limit 
the use of this option, if not to abol- 
ish it completely. With increasing 
clarity and unanimity, both federal 
and state courts* are approaching 
adoption of a flat rule that, where a 
union has an available means of es- 
tablishing its majority status by an 
election, it may not use picketing to 
gain its end. The rule has not yet 
emerged as clearly as we have just 
stated it, but the signs of an evolu- 
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tionary process at work leading to 
such a rule are unmistakable. 

Many arguments have been ad- 
vanced both to support and oppose 
this trend in the decisions. It is not 
our purpose here, however, to evalu- 
ate these arguments. Rather, it is 
our intention to depict the extent 
and force of the trend and to con- 
sider the course of events which led 
to this sharp turn in the law. 


The Picket Line Route 
to Recognition 


Before the enactment of labor re- 
lations laws and the creation of 
labor relations boards, economic 
power, unaided by legal sanctions, 
was the union’s sole resource of 
power for compelling the grant of 
bargaining status. Even this single 
resource, though, was hemmed in 
and restricted by the liberal granting 
of labor injunctions. 

The passage of the Norris-La- 
Guardia Act in 1932 materially en- 
hanced the strength and value of 
the picket line. Its effectiveness was 
further improved by a coincident 


development totally unrelated to 
law, viz., a widely increasing public 
resistance to crossing such a line. 
By the time that labor law adminis- 
trative tribunals were introduced 
to the nation, picketing had achieved 
a status of considerable effective- 
ness and was daily growing in po- 
tency. 

Picketing offered two outstanding 
advantages over labor board pro- 
cedures leading to an election. The 
first of these was speed in obtain- 
ing results. In businesses making di- 
rect sales of products or services to 
the general public, for example, the 
stationing of a picket in front of 
the establishment could accomplish 
in days what a labor board repre- 
sentation proceeding might take 
weeks or even months to accomplish. 
The second advantage lay in the 
fact that a labor board proceeding 
could only be started where the 
union was able to show support by 
at least 30 per cent of the employees 
involved. A picket line, on the other 
hand, could be, and often was, es- 
tablished where none of the em- 
ployees was interested in joining or 
supporting the union.’ Court de- 





*The conflict of jurisdiction between federal 
and state courts over such picketing, arising 
under the Taft-Hartley Law, is discussed later 
in this article. 

1. Lauf v. E. G. Shinner & Company, Inc. (U.S 
Sup. Ct., 1938) 303 U.S. 323; New Negro Alli- 
ence v. Sanitary Grocery Co. (U.S. Sup. Ct 
1938) 303 U.S. 552; Chrisman v. Culinary Workers 
Local Union No. 62 (Calif. Dist. Ct. App., 1941) 
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isions permitted—more, they en- 
yuraged—the use of economic force 
s an organizing device. And they 
ent such whether 


he union represented a majority of 


encouragemen t 


he employees in a given establish- 
ent, whether they represented but 

minority of such employees or 
vhether they represented none at 
ll? 

The unions were not loath to re- 
spond to the court-extended encour- 
agement of the use of picket lines. 
Chey were used and used again. 
Then they were abused. It was in 
these abuses that the growing body of 
court decisions, blocking the use of 
economic sanctions where a legal 
sanction is available, had its genesis. 


Restriction on Picket Line Route 
to Recognition 


Misuse of the picket lines by unions 
seeking recognition first came to the 
attention of the New York State 
courts in cases where the union was 
proceeding against the expressed op- 
position of the employees. One case 
of particularly flagrant abuse arose 
in Florsheim Shoe Store Co. v. Shoe 
Salesmen’s Union, 288 N.Y. 188. In 
that case rival unions sought certifi- 
cation as the collective bargaining 
agent of plaintiff's employees. One 
of the rival unions was selected by a 
vote of more than two to one over 


115 P. 2d 553; McKay v. Retail Automobile Sales- 
men's Local, Union No. 1067 (Calif. Sup. Ct., 
1940) 16 Cal. 2d 311; Smith Metropolitan Mar- 
ket Co. v. Lyons (Calif. Sup. Ct. 1940) 16 Cal. 
2d 389; May's Furs & Ready-to-Wear, Inc. v. 
Baver (N.Y. Ct. of App., 1940) 282 N.Y. 331; 
Bushell v. Zukor (N.Y. Sup. Ct., 1941) 28 N.Y.S 
2d 79. 

2. American Federation of Labor v. Swing (U.S. 
Sup. Ct. 1941) 312 U.S. 321, rehearing denied 
312 U.S. 715; Lauf v. E. G. Shinner & Company, 
Inc. (U.S. Sup. Ct., 1938) 303 U.S. 323; Fur 
Workers Union Local No. 72 v. Fur Workers 
Union No. 21238 (U.S.C.A. D.C. 1939) 105 F 
2d 1, aff'd 308 U.S. 522; Hotel & Restaurant Em- 
ployees v. Asimos (Ark. Sup. Ct., 1950) 227 S.W. 
2d 154; Chrisman v. Culinary Workers Local 
Union No. 62 (Calif. Dist. Ct. App., 1941) 115 P 
2d 553; McKay v. Retail Automobile Salesmen's 
Local, Union No. 1067 (Calif. Sup. Ct., 1940) 16 
Cal. 2d 311; Smith Metropolitan Market Co. v. 
Lyons (Calif. Sup. Ct., 1940) 16 Cal. 2d 389; Park 
& Tilford Import Corp. v. International Brother- 
hood of Teamsters, Chauffeurs, Warehousemen 
and Helpers, Local No. 848 (Calif. Sup. Ct., 1946) 
165 P. 2d 891; Denver Local Union No. 13 v. Per- 
y Truck Lines, Inc. (Colo. Sup. Ct., 1940) 106 
Colo. 25; Whitehead v. Miomi Laundry Co. (Fla. 
Sup. Ct., 1948) 160 Fla. 667; Twitchell-Champlin 
Co. v. Conary (Me. Super. Ct., 1946) 19 LRRM 
2229; People of the State of Michigan v. Bashaw 
Mich. Sup. Ct., 1940) 295 Mich. 503; Caldwell 


the other. It was thereupon duly cer- 
tified. Its certification was followed 
by the execution with the employer 
of a collective bargaining agreement. 
The defeated rival, notwithstanding 
its loss of the election and the exe- 
cution of a contract with the certified 
union, continued to picket the em- 
ployer. The court held that picketing 
at this stage and under these circum- 
stances did not constitute a “labor 
dispute” under Section 876-a of the 
New York Civil Practice Act, and 
held further that the picketing was 
for an illegal purpose. 

The Florsheim case, supra, was 
followed by other situations in New 
York State wherein the right to 
prerecognition picketing was abused® 
and the decisions in such cases com- 
ing before the New York courts were 
accompanied or followed by like 
decisions in similar cases in other 
jurisdictions.* 

The underlying theory on which 
these cases were decided was that the 
picketing therein involved was cal- 
culated to thwart the very freedom of 
choice which the federal and state 
statutes and, in some cases, state con- 
stitutions guaranteed to employees. 
The cases all involved union at- 
tempts either to alter a free choice 
already made or to foreclose freedom 
of a choice, about to be made, be- 
tween rival unions. 


v. Anderson (Mo. Sup. Ct., 1948) 357 Mo. 1199; 
Nevada v. Eighth Judicial District Court (Nev. 
Sup. Ct., 1949) 207 P. 2d 990, rehearing denied, 
210 P. 2d 454; Feller v. 1.L.G.W.U. (N.J. Ct. Er- 
rors & App., 1941) 129 N.J. Eq. 421; Heine's Inc. 
v. Truck Drivers’ and Helpers’ Union, Local No. 
676 (N.J. Ct. Errors & App., 1941) 129 N.J. Eq. 
308; May's Furs & Ready-to-Wear, Inc. v. Bauer 
(N.Y. Ct. of App., 1940) 282 N.Y. 331; Bushell v. 
Zukor (N.Y. Sup Ct., 1941) 28 N.Y.S. 2d 79; 
Yonkers New System Laundry, Inc. v. Simon (N.Y. 
Sup. Ct., 1940) 18 N.Y.S. 2d 73; lacominis Res- 
taurant v. Hotel Local (Ohio Ct. Com. Pls., 1948) 
85 N.E. 2d 534, aff'd. 107 N.E. 2d 413; Peters v. 
Central Labor Council (Ore. Sup. Ct., 1946) 179 
Ore. 1; Ira A. Watson Co. v. Wilson (Tenn. 
Sup. Ct., 1948) 22 LRRM 2121, rehearing denied 
22 LRRM 2247; Lipoff v. United Food Workers 
Industrial Union. Local No. 107 (Pa. Ct. Com. Pls., 
1938) 1A LRRM 733; State of Washington v. Su- 
perior Court for Pierce County (Wash. Sup. Ct., 
1945) 164 P. 2d 662. 

3. An example is that presented in Haber & 
Fink, Inc. v. John Jones, 277 App. Div. 176. 

4. Hinckley v. Amalgamated Meat Cutters and 
Butcher Workmen of North America, Local 551 
(Calif. Super. Ct., 1941) 7 LRRM 708; Amaigo- 
mated Meat Cutters v. Green (Colo. Sup. Ct., 
1948) 119 Colo. 92; R. H. White Co. v. Murphy 
(Mass. Sup. Jud. Ct., 1942) 310 Mass. 510; Phillips 
& Ostroff v. United Brotherhood of Carpenters 
and Joiners (Pa. Sup. Ct., 1949) 362 Pa. 78; Le- 
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The decisions made during the 
years between 1940 and 1949 restrict- 
ing the misuse of picket lines by 
unions can now be seen as the fore- 
runners of further restrictions to fol- 
low. At the time these decisions were 
made they represented exceptions to 
the general rule permitting and pro- 
tecting the use of pickets to obtain 
recognition. This rule stemmed from 
a series of United States Supreme 
Court decisions going back to 1937. 
But as the instances of abuse of the 
rule multiplied, there began to 
evolve a change in the rule itself. A 
review of the Supreme Court deci- 
sions on this subject brings this 
change into sharp relief. 


Picketing as 
Protected Free Speech 


The gradual change of view of the 
United States Supreme Court with 
respect to picketing, in effect, formu- 
lated the nation’s law on this subject. 

In 1937, the case of Senn v. Tile 
Layers Protective Union, 301 US. 
468, came before the Court. Senn 
had refused a demand for unioniza- 
tion of his small tile-laying business 
because, under union regulations, he 
would not be permitted to perform 
labor himself. The union picketed 
his business and he sought an in- 
junction from the Wisconsin state 


court. His request was refused since 


sauis v. International Alliance of Theatrical Stage 
Employees (Pa. Ct. Com. Pls., 1940) 7 LRRM 728, 
8 LRRM 1125; Bloedel Donovan Lumber Mills v. 
International Woodworkers of America (Wash. 
Sup. Ct., 1940) 4 Wash. 2d 62; Swenson v. Seattle 
Central Labor Council, et al. (Wash. Sup. Ct., 
1947) 27 Wash. 2d 193; Carpenter Baking Co. v. 
Bakery Sales Drivers Local Union No. 344 (Wis. 
Sup. Ct., 1941) 238 Wis. 367, cert. denied 315 
U.S, 817; Retail Clerk's Union, Local No. 1403, 
A.F.L. v. Wisconsin Employment Relations Board 
(Wis. Sup. Ct., 1942) 242 Wis. 21. 

Typical of these is the case of Bloedel Donovan 
Lumber Mills v. International Woodworkers of 
America, (Wash. Sup. Ct., 1940) 4 Wash. 2d 62, 
in which the National Labor Relations Board 
certified one union as the exclusive bargaining 
agency. A minority union called a strike and 
picketed the employer's business for the sole pur- 
pose, as stated in the opinion, of doing away 
with the closed shop agreement with the certified 
bargaining agent. The Washington Supreme Court, 
in sustaining a temporary injunction, held that the 
minority union was proceeding unlawfully. Its 
demand that the employer breach its agreement 
with the certified bargaining agent was an en- 
deavor to compel the employer to violate the 
terms of the Wagner Act, and if the employer 
had acceded to the demand, the employer would 
have been guilty of unfair labor practices, sub- 
jecting the employer to penalties under the federal 
statute. 
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a state statute prohibited the grant- 
ing of an injunction against peaceful 
picketing in a labor dispute. This 
decision of the state court was sus- 
tained by the United State Supreme 
Court in a five-to-four decision. In 
the course of the majority opinion, 
Mr. Justice Brandeis stated by way of 
dictum (301 U.S. at 478): 

Members of a union might, without 

special statutory authorization by a 

state, make known the facts of a labor 

dispute for freedom of speech is guar- 
anteed by the Federal Constitu- 
10M... 

This dictum formed the basis for a 
subsequent series of United States Su- 
preme Court pronouncements start- 
ing with Thornhill v. Alabama, 310 
U.S. 88. In the Thornhill case the 
Court struck down an Alabama stat- 
ute that made it unlawful to picket 
any place of business for the purpose 
of hindering, delaying or interfering 
with or injuring any lawful business 
of another. In Carlson v. California, 
310 U.S. 106, a municipal ordinance 
that broadly prohibited picketing 
was declared invalid as violative of 
the Fourteenth Amendment. The 
complete legality of stranger picket- 
ing was established by American 
Federation of Labor v. Swing, 312 
U.S. 321, rehearing denied 312 U.S. 
715. In the Swing case, the Supreme 
Court dissolved a state injunction 
restraining picketing of a beauty par- 
lor by an outside union which was 
attempting to unionize the shop. 
None of the employees of the shop 
desired to join the union. However, 
the United States Supreme Court 
held (312 U.S. 326) that “the scope 
of the Fourteenth Amendment is 
not confined by the notion of a par- 
ticular state regarding the wise lim- 
its of an injunction in an industrial 
dispute” and “a state cannot exclude 
workingmen from peacefully exer- 
cising the right of free communica- 


5. Milk Wagon Drivers Union of Chicago v. 
Meadowmoor Dairies, Inc., 312 U.S. 287; Bakery 
& Pastry Drivers & Helpers Local 802 v. Wohl, 315 
U.S. 769; Carpenters & Joiners Union of America 
v. Ritters Cafe, 315 U.S. 722. 

6. In Giboney v. Empire Storage & Ice Co., 336 
U.S. 490, decided in 1949, the Court affirmed 
a decree of the Supreme Court of the State of 
Missouri enjoining picketing to force a company 
operating a cold storage warehouse into a com- 
bination designed to prevent the sale of ice to 
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tion by drawing the circle of eco- 
nomic competition between employ- 
ers and workers so small as to contain 
only an employer and those directly 
employed by him”. 

The principle of the Thornhill 
case, supra, was reafirmed® and per- 
haps reached its zenith with Cafeteria 
Employees Union v. 
U.S. 293, wherein the Court dis- 
solved a New York injunction that 


Angelos, 320 


restrained a union from picketing 
two restaurants which were operated 
by their owners without any em- 
ployees. 

Then the tide changed. Almost 
imperceptible at first,® but in 1950 
the change in the view of the United 
States Supreme Court as to the scope 
and extent of the constitutional pro- 
tection of free speech became clear.? 

In Building Service Employees In- 


ternational Union, Local 262 v. 


nonunion peddlers, thus requiring the company 
to make discriminations in its sale of ice in 
clear violation of the Missouri anti-trade-restraint 
statute. 

7. In Hughes v. Superior Court, 339 U.S. 460, 
the United States Supreme Court upheld a con- 
viction by a California court that found pickets 
guilty of contempt who violated an injunction re- 
straining them from picketing a store that refused 
to hire Negroes as replacement clerks for white 
clerks who quit employment. International Brother- 
hood of Teamsters Union Local 309 v. Hanke, 


Gazzam, 339 U.S. 532, the union 
picketed a hotel in an effort to com- 
pel the employer to sign a contract 
which would, in effect, have required 
his employees to join the union. The 
employees had voted against joining 
the union in an informal election. 
On these facts, the Washington state 
court issued an injunction, which 
action was upheld by the United 
States Supreme Court on the ground 
that the object of the picketing was 
unlawful as violative of the public 
policy of the state that employers 
shall not coerce employees in their 
choice of a bargaining agent. The 
Gazzam case was distinguished from 
the Swing decision, supra, on the 
basis that in Swing the state’s in- 
junction had been based “solely on 
the absence of an employer—em- 
ployee 


relationship”, whereas in 


Gazzam an adequate basis for the 


339 U.S. 470, involved the picketing of a second- 
hand automobile sales lot operated by a partner- 
ship that refused to comply with closing hours 
fixed by the union and did not display a union 
shop card. The Court, in substance, held that the 
Fourteenth Amendment to the Constitution does 
not bar a state from use of the injunction to pro 
hibit the picketing of a business conducted by the 
owner himself without employees in order to 
secure compliance by him with a demand to 
become a union shop. 
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unction was found in ‘The un- 


vful objective of the picketing, 
mely, coercion by the employer of 

employees’ selection of a_ bar 
ining representative.” The chang- 
States Su 
eme Court was carried forward in 
International Brotherhood of Elec- 
cal Workers v. National Labor Re- 
ions Board, 341 U.S. 694, which 


upheld Congress’ right to proscribe 


x view of the United 


picketing in furtherance of unlawful 
objectives, and in Local Union No. 


United Ass’n of Journeymen 
Plumbers, etc., A.F.L. v. Graham, 
445 U.S. 192, in which the United 


States Supreme Court upheld a broad 
injunction against peaceful construc 
tion job-site picketing where the ob- 
jective of the picketing conflicted 
with a Virginia “right-to-work”’ stat 
ute, 

(hese later cases opened the door 
wide to the limitations on recogni 
tion picketing discussed above and 
to the extension of those limitations 
to an ever-widening variety of situa- 
tions. 

Extension of Restrictions 
on Picket Line Route 


The decision of the Court of Appeals 
. v. Hagedorn, 303 
N.Y. 300, marked the arrival of the 


in Goodwins, Inc 


new stage in the development of the 
law on this subject in New York 
State. Up to the time of that deci- 
sion, recognition picketing had been 
banned only where it was conducted 
by a union which had affirmatively 
been rejected by the employees. In 
the Goodwins case, supra, the Court 
of Appeals upheld an injunction 
against picketing pending an election 


8. The decision of Mr. Justice Breitel in Selton 
Service v. Dioguardi, 30 LRRM 2630, therefore, 
was the logical outgrowth of the Goodwins deci- 
sion. In the Selton Service case, supra, only one 
union was involved. The union produced authoriza- 
tion cards signed by a majority of the employees 
nvolved. The Court found that this was not 
oof of majority representation and enjoined 
cketing pending the election for which the union 
1d applied. This injunction was granted after 
al. It was followed by injunctions pendente tite 
similar situations presented in Lotmar Corp.’ v. 
Norton, 30 LRRM 2712, and Bon-Flo Taxi Corp. v. 
orton, 31 LRRM 2042. A decision pointing in the 
posite direction was made by Mr. Justice DiFalco 
Klein v. Freedman, 31 LRRM 2253, but to the 
tent that the cases are in conflict, it would 
eem that the Selton, Lotmar and Bon-Flo cases, 
pra, rather than the Klein case, supra, are in 


>U UO 


> 


° 


o 


by the rival unions. After a petition 
for an election had been filed and 
while it was pending one of these 
rival unions decided to short- 
circuit the representation proceeding 
by resort to picketing. After review- 
ing the provisions of the National 
Act, 
hibited employers from interfering 


two 


Labor Relations which. pro- 


with, restraining or coercing em- 
ployees in the exercise of their rights 
to the selection of a collective bar- 
gaining agent and related provisions, 
and after observing that the picket- 
ing in that case was intended to have 
that very result, the court said (303 
N.Y. 305): 


In short, the defendant union is sub- 
jecting the plaintiff employers to eco 
nomic pressure and is thereby injur- 
ing their business without justifica- 
tion in law. Coercion of that kind is 
clearly unlawful (Dorchy v. Kansas, 
272 U.S. 306, 311) and in our judg- 
ment can be enjoined by the courts 
of this State. Section 876-a of the New 
York Civil Practice Act does not ba 
injunctive relief in a case where, as 
here, no lawful labor objective is 
sought by the defendant unien (A mer- 
ican Guild of Musical Artists v. Pe 


trillo, 386 N.Y. 226, 231; see Flor 
sheim Shoe Store Co. v. Shoe Sales 
men’s Union, 288 N. Y. 188). 


The 
case was by no means limited in its 
application to the State of New York. 
Some states had 


doctrine of the Goodwins 


invoked a similar 
rule before the Goodwins case was 
Other followed it. 


There was growing resistance on a 


decided. states 


nation-wide basis.to the unions’ use 
of economic power to compel their 
recognition as bargaining agents for 
employees who had either rejected 
them as such agents, or who had not 


harmony with the rationale of the Goodwins deci- 
sion. 

In Metropolis Country Club, Inc. v. Lewis, et al., 
202 Misc. 624, affd. 280 App. Div. 816, the prin 
ciple of the Goodwins case, supra, was extended 
to a situation where the petition had been filed 
not by a union but by an employer. Under the 
Goodwins case, it could be argued, and argued 
forcefully, that the pendency of a representation 
proceeding was an e-sential element in making 
outa case for an injunction. The Metropolis case, 
supra, however, placed it in the hands of the 
employer to meet this requisite by filing a peti- 
tion if the union would not or did not do so 

See also, Chic Maid Hat Manufacturing Co. v. 
Korba, 281 App. Div. 1004; $ & H Grossinger v. 
Burke, 124 N.Y.S. 2d 40; House of Style, Inc. v. 
John Doe, et al., 14) N.Y.L.J. 52, page 7, column 
2; Cornell Beverages, Inc. v. Engor, 33 LRRM 2285; 
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been given a fair opportunity to ex 


press a free and uncoerced choice. 


Broadened Application of the 
Goodwins and Kindred Doctrines 

In New York State, the courts did 
not read the Goodwins case as being 
limited exclusively to situations in 
volving rival unions. The cases soon 
made it evident that it was now il- 
legal for a union to attempt to com 
pel recognition by picketing pending 
the expression of the will of the 
workers in a secret ballot election 
where a petition therefor had been 
filed. Moreover, the principle of the 
Goodwins case came to be applied 
not only where rival unions were 
involved but where a single union 
was involved as well. 

These applications of the prin- 
ciples of the Goodwins case are not 
surprising. The courts could not be 
expected, and indeed were not in- 
tended, to conduct investigations and 
make findings in every case as to just 
how many employees were repre- 
sented by the picketing union. This 
was and is the special province of the 
very labor board whose orderly func- 
tioning was being protected by the 
issuance of an injunction pending an 
election. Moreover, if the free and 
uncoerced choice of employees was 
entitled to injunctive 
where rival unions were concerned, 
it was equally so entitled where but 
one union was concerned. The law 


protection 


gives employees the same freedom of 
choice between a union and no union 


as it gives between competing 


unions.§ 

Decisions similar to that rendered 
in the Goodwins case were rendered 
in other states.® 


Kleet v. O'Rourke, 32 LRRM 2321; see also, Irving 
Subway Grating Co. v. Silverman, 32 LRRM 2735; 
Fireproof Products Co. v. Silverman, 32 LRRM 2729. 

9. Klibonoff v. Tri-Cities Retail Clerks’ Union 
(Ala. Sup. Ct., 1953) 64 So. 2d 393; Voeltz v. 
Bokery Workers (Calif. Dist. Ct. App., 1951) 233 
P. 2d 624, affd. (Calif. Sup. Ct., 1953) 254 P. 2d 
553; Gallespie Construction Co. v. Hod Carriers 
(Fla. Cir. Ct. 1953) 32 LRRM 2383, Woodard v. 
Collier, (Ga. Sup. Ct., 1953) 33 LRRM 2247; Bitzer 
Motor Co. v. Teamsters (Ill. App. Ct., 1953) 349 III. 
App. 283; Hotel & Restaurant Employees Union v 
Lambert (Ky. Ct. App., 1953) 32 LRRM 2254; Huff 


Truck Lines, Inc. v. Truck Drivers, Local 270 
(DC Orleans Parish, La., 1952) 30 LRRM 2571; 
Wischhusen v. Griffin (Md. Cir. Ct., 1953) 32 


LRRM 2426; Way Baking Co. v. Teamsters, Local 
164 A.F.L. (Mich. Sup. Ct., 1953) 335 Mich. 478 
cert. denied U.S. Sup. Ct., 1953) 345 Mich. 478, 
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The momentum of the trend we 
have been describing has carried it 
past cases involving picketing for 
recognition alone. The sharp line of 
demarcation in New York State 
between recognition picketing and 
organizational picketing has been 
threatened with total or partial ob- 
literation. In other states, where the 
line of distinction was between rec- 
ognition picketing and _ publicity 
picketing, a similar move toward ex- 
tinction of the differentiation has 
appeared. 


Restrictions on Organizational 

and Publicity Picketing 

The drawing of a line, as some of 
the cases did, between recognition 
picketing, which was being enjoined 
with increasing frequency, and or- 
ganizational picketing, which was 
being permitted, made the question 
of the motive behind the picketing 
of prime importance. This, in turn, 
presented an issue of fact to be de- 
termined in each case. One of the 
easiest-to-establish indicia of motive 
is the content of the picket sign. A 
statement that an employer “refuses 


to recognize” or is “unfair” to a 
union seems plainly to brand the 
purpose of the picketing as recog- 
nition picketing. The courts, how- 
ever, have not felt precluded from 


Hall Stee! Co. v. Teamsters (Mich. Cir. Ct. 1952) 
31 LRRM 2645; Katz Drug Co. v. Kavner (Mo. Sup. 
Ct. 1952) 249 S.W. 2d 166; Cordey China Com- 
pany v. United Mine Workers of America, District 
50 (N.J. Super. Ct., 1953) 32 LRRM 2294; Couris 
v. Waiters Union, (Pa. Ct. Common Pleas 1954) 
34 LRRM 2246; Hayes Freight Lines v. Teamsters 
Union (Tenn. Ct. App., 1954) 33 LRRM 2671; Wis. 
consin Board v. Retail Clerks (Wis. Sup. Ct., 1953) 
58 N.W. 2d 655. 

In Cordey China Company v. United Mine 
Workers of America, District 50, supra, decided 
by the New Jersey Superior Court, Mercer 
County, the Mine Workers Union claimed to repre- 
sent the company's employees. It sought agree- 
ment from the company to consent to an election 
to prove its majority status before any of several 
agencies other than the National Labor Relations 
Board. The Mine Workers could not secure access 
to the National Board since it had not qualified 
under the non-Communist affidavit and _ filing 
requirements of the Federal Labor-Mcnagement 
Relations Act. While these discussions were in 
progress, another union claimed to represent the 
company's employees. The Mine Workers called 
a strike and the rival union filed a petition for 
certification of representatives of the National 
Labor Relations Board. The company sought an 
injunction and the court ruled that peaceful 
picketing by the Mine Workers in furtherance of a 
strike to force the employer to recognize the 
union as the sole bargaining agent of the em- 
ployees while the union was not qualified under 


going behind the picket line lan- 
guage, which would indicate an 
organizational motive, to find that 
the true motive was to attain recog- 
nition.?° 

Other sources from which the true 
motive of the union in picketing 
may be gathered are correspondence 
with the employer and conversations 
between union representatives and 
the employer. 

In short, the recognition of actual 
motive as the decisive factor in de- 
termining whether picketing will be 
permitted in the prerecognition stage 
empowers the courts to enjoin picket- 
ing which is avowedly for the pur- 
pose of compelling recognition and 
to enjoin, as well, picketing which is 
allegedly organizational but which 
the Court finds is in fact intended as 
a means of forcing contract negotia- 
tions. 

From this it was but a short step to 
the contention that the courts were 
not only empowered to enjoin ille- 
gally motivated picketing but that 
they could go further and tempo- 
rarily enjoin picketing pending a 
trial to determine what the true 
motive was.1? 

The high-water mark by a New 
York appellate court in the tide of 
decisions enjoining unrecognized and 
uncertified unions from picketing 


was made by the Appellate Division, 
First Department, in the case of 
Wood v. O’Grady, 283 App. Div. 83, 
decided in November, 1953. 

In that case, plaintiff, proprietor 
of a retail liquor store, employed 
three clerks. In 1951, he was ap. 
proached by a representative of the 
defendant union and informed that 
the union agent wished to enroll 
plaintiff's clerks in the union. The 
clerks refused to join. Thereupon, a 
picket line was placed in front of 
plaintiff's premises. The exact con- 
tents of the picket signs are not 
quoted in the opinion, but the state- 
ment is made that they intimated to 
the public that plaintiff “was unfair 
to union labor”. The picket line had 
been in existence for almost two 
years at the time the appeal was 
heard, but none of plaintiff's employ- 
ees had become members of the 
union. 

At about the same time that the 
picket line was established, the plain- 
tiff had petitioned the New York 
State Labor Relations Board for an 
election. The union made no claim 
of representing any of the employees 
and no demand for a contract. The 
plaintiff's petition for an election 
was dismissed on the ground that the 

(Continued on page 918) 





the non-Communist affidavit and filing require- 
ments of the National Act and during the pend- 
ency of a representation proceeding instituted by 
a rival union before the National Board is un- 
lawful. It declared such picketing is not a lawful 
exercise of free speech guaranteed by the Four- 
teenth Amendment to the Federal Constitution 
because the object of the picketing is unlawful. 

10. In Saperstein v. Rich, 202 Misc. 923, the 
picket sign read (page 924): 

**Knowlson's 
Is 
Non-Union 
By 
Vote of its Employees 
This Is 
Not a Strike 
Local 583 
Hotel and Restaurant Employees 
Union, A.F.L. 
Is Picketing To Organize 
Knowlson's Employees” 

On its face this might seem a full and fair 
disclosure of the facts. However, the Court, in 
analyzing the impression given by the sign as 
distinguished from its literal message, said (page 
925): 

“It is true that in the LaMannea case the signs 
employed in the picketing incorrectly stated that 
the employer was unfair to organized labor but 
here also the signs, while not false, are mislead- 
ing in the impression given and designed in such 
manner as not to convey an accurate impression 
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to the public. The signs are approximately 
13 15/16” x 22”, ‘Non-Union’ appears in approxi- 
mately 2,” type. ‘Vote’ appears in approximately 
2” type, ‘of its’ appears in approximately 1” 
type, ‘Employees’ appears in approximately 2” 
type, ‘This Is’ appears in approximately 7/16" 
type, ‘Not a strike’ appears in approximately 
15/16” type, and ‘Is Picketing to Organize 
Knowlson's Employees’ appears in approximately 
5/16” type. The public may not be expected to 
halt for scrutiny or examination. The chips in the 
mosaic favorable to the Union are grandiose 
while those favorable to the plaintiff employers 
and employees appear in reduced design. The 
pattern is deceptive and misguiding.”’ 

11. Metropolis Country Club, Inc. v. Lewis, 
et al., 202 Misc. 624, affd. 280 App. Div. 816; 
Strauss Stores Corp. v. District 65, 31 LRRM 2415. 

12. Amazon v. Hotel & Restaurant Union, 3) 
LRRM 2511, decided on March 16, 1953; Rose 
Embroidery Corp. v. Freedman, 31 LRRM 2115, 
affd. on other grounds, 31 LRRM 2453. 

In Comet Messenger Service v. Leone, 31 LRRM 
2453, on the other hand, the lower court, while 
limiting the number of pickets and restricting 
the content of the picket signs to a statement thot 
the picketing was organizational, refused to bon 
all picketing where the motion papers presented o 
“sharp issue of fact'’ as to the motive behind 
the picketing. In Sound Ship Building Corp. 
Sullivon, 31 LRRM 2630, an injunction pendente 
lite was refused on the same ground. 
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Life Insurance Investments: 


Some Legal Phases (Part Il) 


by Churchill Rodgers - General Counsel of the Metropolitan Life Insurance Company 


® This is the second of two installments of Mr. Rodgers’ paper on the subject of 


life insurance investments, based on his experience with the Metropolitan Life 


Insurance Company and presented at the University of Chicago Law School 


Conference on Insurance on January 15. The first installment appeared in the 
August issue of the Journal! (40 A.B.A.J. 676) and dealt with recent legal de- 
velopments in connection with life insurance investments. 





III. CORPORATE SECURITIES 


® Judge Harold R. Medina in his 
now famous opinion in United States 
v. Morgan said, 

The reason why private placements 
of new debt issues, with or without 
the services of an investment banker, 
increased from 14.3% of the total of 
all such issues in 1936 to 72.4% of the 
total of all such issues in 1948, is be- 
cause the issuers were free to choose 
and did choose to use this type of 
transaction to raise the funds they 
needed, rather than to go by the ne- 
gotiated underwritten route or any of 
the others which were available... . 
The only firm thoroughly committed 
to opposition to private placements 
appears to be Halsey Stuart. . . .36 
In 1938, when the use of direct 

placements as a method of long-term 
corporate financing was rapidly be- 
coming general and was meeting 
with intense opposition, it was ap- 
propriate to discuss not only the 
techniques but the arguments for 
and against the general use of direct 
placements.’7 Since that time, as in- 
dicated by the quotations from 
judge Medina, the method has be- 
come established accepted.58 
During the years of 1949 through 


and 


1952, of $28,136,448,000 of reported 
corporate financing, $11,767,597,000 
or nearly 42 per cent was, it is esti- 
mated, direct financing,®® and since 
1938 much has been written on the 
general subject.t° Under these cir- 
cumstances, we may here appropri- 
ately limit ourselves to comment on 
techniques. 

The flexible adaptability of direct 
placements to the needs of business 
has been evidenced by the develop- 
ment of new techniques and applica- 
tions. Short-form loan agreements 
and notes have speeded and simpli- 
fied the unsecured borrowings of 
many corporations. The financing of 
new enterprises has been facilitated 
by development loans. In co-opera- 
tion with local banks, credit has been 

36. U.S. v. Morgan ef al., $.D.N.Y., October 
14, 1953. (Not officially reported. For opinion see 
Opinion of Harold R. Medina, C.J. [New York 
Record Press, 1953], pages 57 and 389.) 

37. Rodgers, ‘Purchase by Life Insurance Com 
panies of Securities Privately Offered,’’ 52 Harv 
L. Rev. 773 (1939). 

38. S.E.C. v. Ralston Purind Co., 
1953) 

39. See (1950) 171(1) Commercial and Financial 
Chronicle 651; (1951) 173(1) id. 1059; (1952) 
175(2) id. 1431; (1953) 177(2) id. 1791. Note: The 
fiqures therein contained have been modified to 
the extent that certain direct pl.cements were 


346 U.S: 119 


not reported. 


40. E.g., 


Mendel, "Institutional Investment 


extended to small businesses. For the 
direct financing of railroad equip- 
ment the use of the conditional sale 
contract and assignment has evolved 


_with a number of resulting advan- 


tages. Oil and gas production loans 
and the financing of ships are ad- 
ditional types of transactions which 
have required the development of 
direct-financing techniques of their 
own. My problem is to give to you in 
a few words something of use, or at 
least of interest, of our experience in 
these developments. 

Before discussing the develop- 
ments mentioned, it should be noted 
that the direct-placement method 
has not been generally available in 
the case of sales of securities of reg- 
istered public utility holding com- 
panies and their subsidiaries since 
1941, when the Securities and Ex- 
change Commission, acting pursuant 
to the Public Utility Holding Com- 
pany Act, adopted Rule U-50 re- 
quiring competitive bidding in such 
sales subject to certain exceptions. 





through Private Placement of Corporate Securi- 
ties," 53 Col. LR. 804 (1953); Bell and Fraine, 
Legal Framework, Trends, and Developments in 
Practices of Life Insurance Compa- 
nies,"' 17 Law and Contemp. Prob. 45 (1952); 
E. Raymond Corey, Direct Placement of Corporote 
Securities (Division of Research, Harvard Business 
School, Boston, 1951); Saunders, ‘Securities In- 
Some Recent Credits and Debits,’ 
Association of Life Insurance Counsel Proceedings, 
1949-51, X, 557; Fraine, “Direct Sale of Security 
Issues," 16 J. Am. Ass'n Univ 
surance 40 (1949); Badger, 
New Medium of Financing,"’ Proceedings of Amer- 
ican Life Counsel, page 279 (1948). 


Investment 


vestment: 


Teachers of In- 
‘Private Placements: A 
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commission has re- 
cently proposed, and is now consid- 
ering, the adoption of an amend- 
ment which would exempt from 
competitive bidding the issuance of 
securities of operating subsidiaries 
of registered holding companies in 
cases in which the issuer is not itself 
a registered holding company, the 
securities are being issued solely for 
the purpose of financing the issuer, 
and the state regulatory commission 
having jurisdiction has expressly au- 
thorized the sale. If this amendment 
is adopted, the affected utilities will 
again have open to them the direct- 
placement method of financing, 
which previous to 1941 was frequent- 
ly chosen by them. 


However, the 


Short-form loan agreements and 
notes.—When the great impetus was 
given to direct placements twenty 
years ago following the enactment of 
the Securities Act and the then re- 
luctance of investment bankers and 
issuers to offer securities publicly, 
the investing insurance companies, 
in order to keep readily marketable 
their securities acquired in transac- 
tions “not involving any public of- 
fering’, generally required that they 
be issued under trust instruments 
providing for registered and coupon 
bonds or debentures in the then usu- 
al corporate form for public distribu- 
tion. Securities acquired from _ is- 
suers within the Securities Act pro- 
vision exempting them from the re- 
quirement of registration were, of 
course, acquired for investment and 
without any present intention of re- 
sale, but because of the possibility 
that changing conditions might ne- 
cessitate a change of intention re- 
specting resale, it was deemed pru- 
dent to preserve in almost all cases 
the forms 
ready public distribution. 

As the years passed with substan- 
tially no resales occurring, it became 


standard permitting 


clear that all reasonable require- 
ments of fluidity could be met with- 
out requiring the trust indenture 
forms in all cases. It was found that 
in many cases all the essentials of 
safety and workability could be in- 
corporated in a simple promissory 
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note and loan agreement requiring 
no trustee. 

The possibility of resale was taken 
care of by provisions for exchange for 
securities of smaller denominations 
or in the larger issues frequently by 
a simple promise to reissue on re- 
quest under a mutually satisfactory 
trust indenture containing the nor- 
mal provisions permitting of public 
distribution. For Metropolitan there 
is yet to be an instance of the exer- 
cise of such a privilege. 

It was found possible to provide in 
the simpler instruments the equiva- 
lent of every protection and remedy 
afforded by the longer, more compli- 
cated forms. Protective covenants are 
designed to maintain the corporate 
identity, good standing, rights and 
franchises of the borrower, preserve 
its financial soundness and assure the 
agreed-on priority of the loan. 

The borrower customarily agrees 
to pay its taxes; to comply with all 
applicable laws; to keep its property 
in good repair and adequately in- 
sured; not to merge, consolidate, or 
sell a substantial part of its assets 
except under stipulated conditions; 
and to keep its books and records in 
accordance with sound accounting 
principles. It may be required to re- 
tain in the business a percentage 
of net earnings and to limit accord- 
ingly the payment of dividends or 
other distribution of assets. The ac- 
quisition of new subsidiaries and the 
activities of all subsidiaries may be 
restricted. The incurring of addi- 
tional indebtedness may be limited, 
and almost always in this type of 
financing the borrower agrees not to 
encumber any of its property to 
secure the prior payment of any 
other indebtedness and frequently 
agrees not to sell and leaseback any 
of its property. 

The lender in imposing restric- 
tions is restrained not only by the 
limitations of its bargaining power 
but by the desirability of interfering 
with the freedom of the borrower's 
management only to the extent ab- 
solutely required by the necessity of 
fully protecting the investment. For- 
tunately, in this type of financing 
mutually desirable modifications of 





restrictive covenants to provide {or 
unforeseen contingencies are readily 
made. The unforgiven breach, of 
course, permits acceleration of matu- 
rity and prompt legal steps for the 
protection of the lender. 

The relative simplicity of these 
transactions appealed to both lenders 
and borrowers. The period of nego- 
tiation was shortened; fast, firm and 
frequently rather long commitments 
were facilitated; trustees’ fees were 
eliminated; and legal, printing and 
other expenses were reduced. For 
many years no federal issue tax was 
imposed on such transactions. 

The issue or documentary tax on 
promissory notes was repealed in 
1924.41 The tax was then left ap- 
plicable to corporate “bonds, de- 
bentures or certificates of indebted- 
ness” and “all instruments, however 
termed, issued by any corporation 
with interest coupons or in registered 
form, known generally as corporate 
securities. "42 The unregistered 
promissory notes not under seal with- 
out coupons and printed on plain 
paper, used in direct placements 
were accordingly treated by the Bu- 
reau of Internal Revenue as not sub- 
ject to the tax.4% 

Then came the promissory notes 
of General Motors Acceptance Cor- 
poration, not different from the un- 
taxed notes used in other transac- 
tions except that they were printed 
on tinted paper with engraved bor- 
ders, bore the corporate seal, and 
were authenticated by the comptrol- 
ler of the maker. They were without 
interest coupons and were not in 
registered form, but they had the ap- 
pearance of corporate securities. The 
bureau subjected them to the tax 
and was upheld by the Court of Ap- 
peals of the Second Circuit in an 


41. Revenue Act of 1924 § 1100{a), 43 Stat. 352 
(1923-25) 

42. Int. Rev. Code § 1801. 

43. M.T. 32, 1948-2 Cum. Bull. 160. For spe- 
cific examples of the application of the bureau's 
ruling to direct placements see the following un- 
published Treasury Department's informal rulings 
to (a) Kellogg, Emery & Innes-Brown, dated 
January 10, 1939, re Union Bag and Paper Corp; 
{b) Dills, Muerke, Schelker & Levinson, dated 
September 20 1939, re Commercial Credit Con 
pany; (c) Buckley, Dickenson, Wright & Davis 
dated February 26, 1944; (d) Lily Tulip Corporo- 
tion, dated August 5, 1944. 
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inion which held the notes to be 
xable as debentures.44 The lan- 
age of the opinion went far be- 
nd the facts which the bureau had 
lied upon as distinguishing the 
ntes used from notes previously re- 
rded by the bureau as not subject 
the tax and, in effect, held taxable 
debentures all promissory notes is- 
sued to obtain capital from investors 
for a substantial period of time. The 
opinion departed from the expecta- 
tions of the bureau and in effect re- 
versed the bureau’s position of years’ 
standing as to the nontaxability of 
the usual form of promissory notes 
used in direct placements. The bu- 
reau did not apply the rule of the 
General Motors case retroactively to 
previous issues of notes upon which 
the tax had not been paid in accord- 
ance with previous practice.‘ 


General Motors Case 

Did Not Conform to Prior Principles 
The General Motors case did not 
conform to principles laid down 
in earlier cases.46 In the cases de- 
cided since the General Motors deci- 
sion in which the bureau has sought 
to tax promissory notes as deben- 
tures, the government has been suc- 
cessful three times*? and has failed 
five times.*® Despite some factual dif- 
ferences, there appears to be a con- 
flict of authority among the several 
circuits which may ultimately be 
resolved by the Supreme Court. 

Notwithstanding the loss, at least 
temporarily, of the stamp-tax exemp- 
tion, corporations have continued to 
like the short-form loan-agreement 
and note type of borrowing, and it 
continues to grow in use and popu- 
larity. 

Development loans.—The financ- 
ing of a new corporation to be en- 
gaged in a new enterprise requiring 
new construction, in the absence of 
express guaranties of sponsoring cor- 
porations of high credit standing, 
cannot be readily effected through 
public distribution of securities. Yet, 
since the end ‘of World War II, on 
such a basis, by the use of the more 


‘daptable direct private-placement 
method, many hundreds of millions 
if such financing has been effected 


for the construction of thousands of 
miles of pipelines; huge electric gen- 
erating stations to supply power pri- 
marily in connection with the devel- 
opment of atomic energy; and many 
other and varied projects, including 
a paper mill in Alaska, a nickel mine 
in Canada, a chemical plant in Cal- 
ifornia, a nylon plant in Florida, a 
huge natural underground gas-stor- 
age project in Illinois, an extensive 
iron-ore development in Canada and 
extensive low-grade taconite iron-ore 
developments in Minnesota. In the 
making of such loans, the life insur- 
ance companies have dramatically 
contributed to the economic develop- 
ment of this country and Canada. 

While such loans are usually too 
complicated to be successfully offered 
publicly, the direct investor is able 
to protect itself by causing contrac- 
tual relationships to be created un- 
der which sponsoring companies of 
high credit standing assure the com- 
pletion of the project and its finan- 
cially successful operation after com- 
pletion. There may be covenants by 
the sponsoring companies to com- 
plete the project in efficiently oper- 
ating order by a date certain irre- 
spective of force majeure. In the al- 
ternative there may be provision for 
payments by such companies suf- 
ficient to service the bonds during 
any period of construction after the 
specified target date for completion 
(prior interest charges being capital- 
ized and paid from the proceeds of 
the loan). It is not unusual to cove- 
nant on completion to supply net 
working capital of a _ specified 
amount. Most important, the spon- 
soring companies may be required 
to contract to buy the product or 
service of the completed project in 
such amounts and at such times as to 
provide, net after all other expenses, 
amounts sufficient for the payment 
of principal of and interest on the 
bonds in accordance with their 
terms. 

These contractual obligations of 
the sponsoring companies are to- 
gether the heart of the development 
loan. The soundness of the loan 
largely depends upon them. The ob- 
ject of those negotiating and drafting 
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for the investors is to make these con- 
tracts as valuable as possible and to 
cause to be incorporated therein 
covenants as nearly the equivalent 
of guaranties as possible. The spon- 
soring companies, of course, rely up- 
on the fact that these contracts are 
for products to be delivered or trans- 
portation or other services to be fur- 
nished as preventing any necessity 
for reflecting, except possibly by foot- 
notes, in their balance sheets their 
monetary obligations 
contracts. 

The contracts should be such that 
in the event of default by the obligor 
company they will be reducible to 
claims specific in amount and pay- 
able at ascertainable and acceptable 
times. Under such contracts, enough 
for bond-service requirements may 
be payable directly to the trustee for 
the bondholders, regardless of other- 
wise applicable force majeure or 
other defenses, all of which should 
be expressly waived. Insolvency of 
any sponsoring company or other 
event of default under its contract 
should accelerate maturity of that 
company’s several monetary obliga- 
tions under its contract. Such default 
should also be an optional event of 
default under the bond indenture, 
possibly with provision on defined 
terms and conditions for the alterna- 
tive assumption of the obligations of 
the defaulting sponsoring company 
by the remaining sponsors or certain 
specified ones and termination of 
the defaulting sponsor's rights. Such 
provisions are, of course, subject to 
many variations in particular trans- 
actions. If in a particular case the 


under such 


44. U.S. v. General Motors Acceptance Corpo- 
ration, 161 F. 2d 593 (2d Cir.), cert. denied, 332 
U.S. 810 (1947). 

45. M.T. 32, 1948-2 Cum. Bull. 150. 

46. U. S. v. Isham, 17 Wall. 496 (U.S. 1873); 
Lederer v. Fidelity Trust Co., 267 U.S. 17 (1925). 

47. Commercial Credit Co. v. Hofferbert, 93 F. 
Supp. 562 (D.C. Md. 1950); Niles-Bement-Pond Co. 
v. Fitzpatrick, 112 F. Supp. 132 (D.C. Conn. 1953); 
Gamble Skogmo, Inc. v. Kelm, 112 F. Supp. 872 
(D.C. Minn. 1953); cf. Stuyvesant Town Corp. v. 
U.S., 111 F. Supp. 243 (Ct. Claims 1953), cert. 
denied, U.S. Sup. Ct., October 26, 1953 {involving 
“income debenture certificates’’) 

48. Belden Mfg. Co. v. Jarecki, 192 F. 2d 211 
(7th Cir. 1951); Allen v. Atlanta Metallic Casket 
Co., 197 F. 2d 460 (5th Cir. 1952); Shamrock Oil 
& Gas Co. v. Campbell, 107 F. Supp. 764 (N.D. 
Tex. 1952); U.S. v. Ely & Walker Dry Goods Co., 
201 F. 2d 584 (8th Cir. 1953); Leslie Salt Co. v. 
U.S., 110 F. Supp. 680 (N.D. Cal. 1953) 
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contemplated product or service is 
experimental in character, the provi- 
sions of this type are necessarily 
stringent, but if the product or serv- 
ice will be standard or essential, the 
sponsoring companies may be in a 
position to strike a better bargain. 

Except for the reliance based upon 
the contractual relations with the 
sponsoring companies, the develop- 
ment loan is much like the usual con- 
struction loan. The loan is advanced 
in installments under terms and con- 
ditions assuring legality of each ad- 
vance as a qualified loan for life in- 
surance companies. A commitment 
or standby fee is usually charged. A 
development loan is normally se- 
cured by a first mortgage, with full 
after-acquired-property clause, on all 
properties of the project and the as- 
signment of the important support- 
ing contracts. The bonds are issued 
against the deposit of cash with the 
trustee subject to drawdown under 
appropriate restrictions. 

Although there may be uncertain- 
ty and risk in some development 
loans because of the jurisdiction of 
an administrative agency over the 
industry involved,‘ the special legal 
problems in development loans more 
frequently arise from the nature of 
the contractual relations involved. 
Until nullified by legislative action 
such as that suggested in the pro- 
posed commercial code,5® the doc- 
trine of Benedict v. Ratner,®! to the 
effect that the retention by the mort- 
gagor of power of disposition of any 
of the mortgaged property is fraudu- 
lent in law and will void the whole 
mortgage, must be reckoned with, 
and the possibility of its application 
in development loans may be avoid- 
ed by having the funds intended to 
be pledged paid directly to the trus- 
tee or by having the trustee a party 
to the contracts with appropriate 
control of the funds. 

In the event of the insolvency of 
a sponsoring company, its trustee in 
reorganization proceedings with 
court approval might disaffrm a 
sponsoring contract executory in na- 
ture, with the result that the bond 
trustee might have to prove actual 
damages. An absolute promise by 
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sponsoring companies, not condi- 
tioned upon continued performance 
by the other party, to pay a sum cer- 
tain in an otherwise executory con- 
tract should be held not subject to 
disafirmance or such promise might 
be treated as the measure of damage, 
but certainly the investor is in a bet- 
ter and clearer position if the prom- 
ise to pay is the subject of a separate 
contract. If then treated as a contract 
of guaranty and not disaffirmable, 
the contingent claim for the full 
amount, assuming the principal ob- 
ligor still solvent, under the prin- 
ciple laid down in Maynard v. Elli- 
ott,52 would be provable and any 
securities allotted would be escrowed 
pending determination of any ulti- 
mate deficiency in payment of the 
bonds.58 

So long as the economy of this 
country remains dynamic, there 
should be a place of usefulness for 
directly negotiated development 
loans. 

Small business loans.—Metropoli- 
tan’s program of loans to small in- 
corporated businesses was inaugu- 
rated early in 1950. Such loans us- 
ually range in amount from $25,000 
to $250,000 and are payable in in- 
stallments over a period of not more 
than ten years, are generally secured, 
are negotiated by local banks which 
agree to service the 'oans for an an- 
nual percentage fee and participate 
through the life of the loan to the 
extent of at least 10 per cent of each 


49. E.g., Northeastern Gas Transmission Co. v. 
F.P.C., 195 F. 2d 872 (3d Cir.), cert. denied, 344 
U.S. 818 (1952). (In consolidated proceedings in- 
volving two new pipeline companies, Northeast- 
ern Gas Transmission Co. and Algonquin Gas 
Transmission Co., plaintiff [Northeastern] filed an 
amendatory application requesting, inter alia, the 
denial of Algonquin's application for a Certificate 
of Convenience and Necessity. The commission, 
feeling that Northeastern had already had ample 
hearings on its previous application, denied North- 
eastern's amendatory application without a for- 
mal hearing and granted a certificate to Algon- 
quin. The Court of Appeals, 3d Circuit, reversed 
the commission and ordered that a formal hearing 
be given to Northeastern, even though Algon- 
quin’s pipeline was financed and near completion. 
Algonquin's certificate was ultimately granted, but 
the delay and expense arising from the basically 
procedural problem had been substantial.) Ad- 
ministrative uncertainties may also affect gas 
production loans. See Stote of Wisconsin v. 
F.P.C., 205 F. 2d 706 (D.C. Cir.}, cert. denied, 
346 U.S. 896 (1953), cert. granted. 346 U.S. 934 
(1954), Aff'd 74 S. Ct. 794, (June 7, 1954). 

50. Uniform Commercial Code § 9-205. 





loan. It is Metropolitan’s purpose to 
participate in such loans only when 
the banks cannot make the entire 
loan because of size, legal loan limits, 
need for diversification, or other con- 
siderations not affecting the sound- 
ness of the loan. In each case Metro- 
politan’s participation is evidenced 
by notes made to the order of the 
bank and by it endorsed “without re- 
course”’ to Metropolitan. 


A Minimum of Complexity 

and a Maximum of Service 

The fundamental problem in carry- 
ing out this type of program is how 
to keep complexities and expenses at 
a minimum and thus at low cost 
give a maximum of service to the 
borrowers, while at the same time 
assuring safety of principal and a 
reasonable yield for the investor. The 
development and use of standard 
forms for many of the required legal 
instruments has helped. The comple- 
tion of most types of such forms by 
the insurance company rather than 
by the local banks or borrowers has 
been found more expeditious and 
less costly. 

The liability of the banks to the 
investing insurance company on all 
warranties of a qualified endorser 
under the applicable law pertaining 
to negotiable instruments is regarded 
as of substantial protective value. 
Under Section 65 of the Negotiable 
Instruments Law, the endorsing bank 

(Continued on page 915) 


51. 268 U.S. 353 (1925); see also Brown v 
Leo, 12 F. 2d 350 (2d Cir. 1926), 4 Collier on Bank- 
ruptcy (14th ed.), paragraph 70.77, page 1376 

52. 283 U.S. 273 (1931) 

53. In the Matter of Associated Gas & Electric 
Company, Debtor. (In Proceedings for the Reor 
ganization of a Corporation pursuant to chapter 
x of the Bankruptcy Act No. 75634—District Court 
of the United States for the Southern District of 
New York, the debtor had guaranteed ['‘‘as 
sumed"'] certain Associated Electric Company 
442 per cent Gold Bonds due January 1, 1953 
which were not in default as to payment of 
principal or interest by the original obligor. A 
proof of claim was allowed for the full amount 
of the claim, which received the same treatment 
[common stock] in the reorganization plan as 
other general creditors did. This common stock was 
deposited in escrow to satisfy any possible defi- 
ciency on the bonds. The bonds, however, were 
paid in full and the escrow terminated without 
resort to the common stock deposited thereunder.) 
Cf. In re Associated Gas & Electric Co., 61 F 
Supp. 11 (S.D.N.Y., 1944), affd, 149 F. 2d 996 
(2d Cir.) cert. denied, Elias v. Clarke, 326 U.S. 
736 (1945). 
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|A Comparison 


‘Income Tax in Thailand: 


by Albert Lyman - of the District of Columbia Bar 


® The Kingdom of Thailand (which used to be called Siam) has been much 
in the news, since it lies at the very edge of the Bamboo Curtain in Southeast 
Asia. According to press reports, Thailand is a peaceful, carefree country 


which raises rice, pepper and white elephants, and seems very much like 
Paradise, in spite of its proximity to the Red hordes of Mao Tse-tung. The 
Siamese have not escaped one problem of modern civilization, however. Their 


income tax laws, modelled after the tax laws of Great Britain and India, raise 


many problems that are familiar to Americans. 





" The present income tax laws of 
the Kingdom of Thailand are based 
upon an adaptation of the tax laws 


) of Great Britain and India. 


The first revenue acts taxing the 
net profits of corporations were en- 
acted in April, 1951, and several 
amendments have been made since 
then. Prior thereto, corporations 
were taxed only upon actual divi- 
dends declared, a 20 per cent tax 
having been imposed thereon. In 
case of companies organized in for- 
eign countries, the tax was appor- 
tioned to operations conducted in 
Thailand. 

The present revenue act which 
went into effect on April 25, 1951, 
abolished the dividend tax and sub- 
stituted in its place a tax on the net 
profits of corporations and registered 
partnerships, the latter being treated 
as corporations for taxation pur- 
poses. The corporate tax rates are 
10 per cent on net profits up to $25,- 
000 (U.S.); 15 per cent on net profits 
up to $50,000, and 20 per cent on net 
profits over $50,000. (Figures are 


based upon present foreign exchange 
rates.) 

International common carriers are 
assessed for income tax at the rate 
of one per cent of annual gross in- 
come from outward freights and pas- 
senger fares instead of the graduated 
rates on net profits mentioned above. 
The reason is that the Revenue De- 
partment thinks (and rightly so) that 
it is impossible to segregate properly 
the operational expenses inside Thai- 
land as apportioned to the expense 
of operations in other parts of the 
world. 

In the calculation of net profits, 
reasonable sums are permitted to be 
deducted as business expenses of 
roughly the same type as those de- 
ductible in the United States. The 
Thailand Revenue Department is 
permitted to disallow reserve ac- 
counts as well as excessive distribu- 
tions made in the way of salaries. 
Charitable contributions are limited 
to a deductible expense of | per cent 
of net profits for income tax pur- 
poses. 


For the calculation of depreciation 
items, a royal decree was enacted fix- 
ing the rates, ranging annually from 
21% per cent for brick buildings, to 
7% per cent for office fixtures and 
10 per cent for industrial machinery. 
In practice it has been found that 
these depreciation rates are a bit too 
low to reflect actual values. Also de- 
preciation is figured on a diminish- 
ing value so that an item can never 
be fully depreciated. 

In computing taxable income of 
foreign corporations, the Thailand 
Revenue Code limits the tax com- 
putation to income derived from op- 
erations conducted by the taxpayer 
inside of Thailand. However, do- 
mestic corporations (organized un- 
der Siamese law) are taxed upon 
their whole income from whatever 
source it may be derived. Taxes paid 
abroad by domestic corporations can 
be deducted in computing taxable 
Thailand income. 

The revenue laws provide for min- 
isterial regulations to be issued by 
the Minister of Finance, which have 
the same import and effect as the 
U. S. Treasury Regulations. 

Under Siamese laws there are with- 
holding income tax features similar 
to those found in existing United 
States revenue acts. For instance, in 
paying salaries to employees in Thai- 
land, a monthly deduction of 10 per 
cent must be made from the taxable 
salary. That tax is calculated on a 
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Income Tax in Thailand 


basis of 10 per cent of the net taxable 
annual income of the employee, it 
being assumed he has no other in- 
come. His personal exemption for 
wife and children is calculated, by 
the employers, after first deducting 
from gross income a general 20 per 
cent deduction of the employee's 
earnings as a wage earner. Upon the 
remaining balance, a 10 per cent 
withholding tax is collected. That 
sum must be paid over each month 
by the employer to the local tax of- 
ficials. 

When salary payments go to per- 
sons abroad, a withholding deduc- 
tion of 20 per cent is made. Also 
when dividends are declared and 
paid to stockholders residing outside 
of Thailand, a 20 per cent with- 
holding tax on such dividends is tak- 
en. 

Annual tax returns must be made 
by taxpaying legal entities within 
150 days after the close of their fiscal 
year. The regular calendar year is 
considered as the taxable year unless 
the taxpayer establishes his own fiscal 
year. Changes can be made therein 
by permission of the Director-Gen- 
eral of the Internal Revenue De- 
partment. 

The entire tax for legal entities 
must be paid in a lump sum upon 
the filing of the income tax return 
It is necessary to file with the tax re- 
turn, copies of the company’s bal- 
ance sheet, working account and 
profit and loss statement. There is no 
system of “certified public account- 
ants” in Thailand. The tax forms 
of a corporation must be certified by 
the person designated by the tax- 
payer as its duly qualified auditor. 

As is usual in all countries, tax- 
payers indulge in various types of 
tax evasion. Those who are too bra- 
zen, however, soon find themselves 
afoul of the law and subject to in- 
vestigation, coupled with assessment 
of additional taxes with a reward of 
40 per cent of the penalties to the 
informer or discoverer, who could 
also be a tax official. Since Thailand 
is not too large a country, having 
a little over nineteen million inhabit- 
ants, a well-do-do-taxpayer usually 
stands out like a sore thumb in his 


community. The local tax officials 
in various areas of the country have 
a good idea from neighborhood gos- 
sip and general observation about 
the wealth of its prominent mer- 
chants and commercial firms. 

The Thailand Revenue Depart- 
ment officials generally have full 
faith in the integrity of the leading 
business houses and usually their tax 
reports are accepted without much 
question. However, from bitter ex- 
perience, the revenue authorities 
realize that the more irresponsible 
firms attempt to evade taxes by keep- 
ing several sets of books, beclouding 
their accounts so that an intelligent 
examination is usually most difficult. 

The general story is that such 
firms keep three sets of books—one 
for the tax authorities, one for their 
partners and one for themselves. 


The Siamese Method 
of Detecting Evaders 
One of the methods by which the 
Revenue Department attempts to 
remedy the situation in such in- 
stances is both simple and effective. 
When a business firm is under sus- 
picion of tax evasion, the Thailand 
tax officials send one of their revenue 
agents around to the establishment 
in question. Upon arrival, he seats 
himself in a comfortable chair and 
just stays around all day in a leisure- 
ly manner, keeping an eye on cus- 
tomers coming in and on the activi- 
ties of the staff of the establishment. 
During that time he also browses 
through the firm’s accounts, knowing 
full well the books are “doctored”. 

At first the proprietors of the firm 
try to laugh it off, but around the 
end of the day, they begin to get a 
little nervous, and fearing that the 
revenue agent might actually uncov- 
er something embarrassing, they start 
offering propositions of settlement 
to the Revenue Department. After 
some give and take, a reasonable ad- 
justment is made of a supposedly 
correct tax which is more in keeping 
with actual conditions. Then the rev- 
enue agent is called off his watch-dog 
job and sent to some other place 
where similar tactics are used. 

The regular procedure prescribed 
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Albert Lyman has been engaged in 


the private practice of law in Bang- 
kok, Thailand, since 1949. A graduate 
of George Washington University 
(Washington, D.C.), he is a member 
of the District of Columbia Bar and 
practiced in Washington until 1943 
when he went on active duty with the 
Navy. Between 1946 and 1949, he 
was a civilian lawyer for the Army 
in various countries of the Far East. 





in the Revenue Code permits of- 
ficial investigation of a taxpayer's 
books by Revenue agents, and that 
method is in constant use for every- 
day operations. 

Under a recent amendment to the 
revenue code, the tax authorities are 
permitted to disregard the informa- 
tion given in a tax return and can 
impose a tax which they feel is rea- 
sonable under all the circumstances. 
They can take into consideration 
the manner of life of the taxpayer, 
the type of house he lives in, the 
clothes worn by the family, the num- 
ber of automobiles used, the foreign 
or vacation travel indulged in by 
members of the family and the gen- 
eral operations of his business firm. 
Upon appraisal of all these factors, 
the tax authorities can arbitrarily 
make a new tax assessment and disre- 
gard the tax return made by the tax- 
payer. If the taxpayer is dissatisfied, 
he can appeal through the usual 
channels within the Internal Reve- 
nue Department. Appeals to the 
courts are allowed from all decisions 
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o! the Director-General of the In- 
ternal Revenue Department, but are 
rarely taken, being usually confined 
to points of law. 

in the payment of taxes by indi: 
vidual persons, two methods are 
used. In one, a salaried person has 
part of his tax deducted every month 
by his employer. At the end of the 
tax year, the individual taxpayer files 
his final return during the month of 
February. He takes credit for tax 
payments already made, and then 
awaits a bill from the tax authorities 
or a refund, whichever is due. 

Che second method applies to per 
sons who do not have a monthly 
withholding tax. They file their re- 
turns in February of each year and 
thereafter in a month or so, a tax 
bill is sent them which they must 
pay within a month. If any individ- 
ual taxpayer is short of funds, how- 
ever, he can pay his tax in two in- 
staliments two months apart, pro- 
vided he makes application for such 
installment payment. 

The income tax payments for in- 
dividuals is rather high, but not as 
bad as in the States. For net incomes 
up to $6,090 per annum, the tax is 
10 per cent per annum. Personal de- 
ductions are permitted of about $250 
per year for husband and wife com- 


Views of Our Readers 
(Continued from page 832) 
place of co-operatives in American 
business life, farm price parity and 
control of supply by acreage reduc- 
tion, the Bricker Amendment, etc.; 
or unless the American Bar Associa- 
tion somehow gets closer to the 
“grass roots” when they hold out to 
the public that they speak for the 
Bar of the United States. 

Don’t misunderstand, I think the 
Bar 
their credit some real accomplish- 


American Association has to 


ments, as for example, raising of 
requirements for admission to the 


bined, and $45 per year for each 
child. No other dependency deduc- 
tions are allowed. Salaried persons 
are allowed a 20 per cent deduction 
of gross income calculated before 
personal exemption is taken. The 
rate gradually increases for every 
$6,000 and for sums over $30,000 
(net taxable income), the tax rate 
is 50 per cent of the annual income 
above that sum. 

Persons who receive their income 
from abroad are permitted to con- 
vert their foreign income at an “of- 
ficial rate’’ of exchange, which is 
more favorable than the commercial 
rate. For instance, the commercial 
rate of exchange at present is around 
21.00 Siamese ticals per $1.00 (U.S.) 
The “official rate” for tax purposes 
is 17.00 Siamese ticals. On British 
pound sterling the commercial rate 
is around 58 ticals per pound ster- 
ling, and the “official rate” is 45 
ticals per pound. 

In an effort to save taxes for their 
personnel, many foreign firms en- 
deavor to give their employees cer- 
tain benefits, such as cost of living 
allowance, housing, meals and do- 
mestic transportation facilities. How- 
ever, such arrangements must be 
carefully made, since the tax author- 
ities are aware of such tactics and 
they endeavor to include such bene- 


Bar; legal aid in cities (we've had it 
in small towns for years); the agita- 
tion for an integrated Bar; moderni- 
zation of legal procedures; insistence 
on constitutional procedure, and 
sponsoring of education concerning 
the Constitution, Americanism, and 
American history; recent publicity 
programs advising the public as to 
the place, duties, and functions of 
the lawyer in our modern society; 
and many other fine efforts and ac- 
complishments. 

If the American Bar Association 
confines its activities to policing the 
Bar, as well as advancing the inter- 
ests of its members; seeking real and 
complete justice under the law; sim- 


Income Tax in Thailand 


fits in the taxable income of the in- 
dividuals. Many firms absorb part or 
all of their employee’s tax payments, 
and the Thailand Revenue authori- 
ties permit them to do so. Such tax 
payments are considered to be part 
of the income of the particular em- 
ployee, and a new tax calculation is 
made upon the combined items, sal- 
ary plus income tax. However, only 
one such calculation is made; it does 
not go on ad infinitum. 

The tax law situation in Thailand 
is somewhat similar to that prevail- 
ing in the United States at the time 
the income tax was first introduced 
for individuals and corporations. 
Gradually, as Siamese taxpayers dis- 
cover loopholes, the Thailand In- 
ternal Revenue Department endeav- 
ors to amend the tax laws to cover 
particular situations. At present the 
tax laws are relatively simple, but, 
in the course of time, it is possible 
that the tax laws may become much 
more complex. There are compara- 
tively few well-trained accountants 
in Thailand, a fact which the Thai- 
land Revenue Department recog- 
nizes. Therefore, it goes slowly in 
amending tax laws so that the inter- 
pretation thereof will not become too 
complex for the average business- 
man. 


plifying procedures yet retaining 
necessary safeguards to life and prop- 
erty; eliminating bad laws and pro- 
moting good law; advocating equal- 
ity under the law; apprising the 
public of the service provided by the 
lawyer; extending services to the 
needy and oppressed by legal aid; 
sponsoring education concerning 
the fundamentals of democracy and 
Americanism; championing right 
and justice as against evil and op- 
pression, the Association will have 
plenty of work cut out for it without 
seeking to influence politically con- 
troversial legislation, in my opinion. 
J. PAuL STEVENSON 
Sterling, Kansas 
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Group Life Insurance Plan 


for Members of the American Bar Association 


® At the Annual Meeting in Chi- 
cago, the House of Delegates adopted 
a resolution which may have far- 
reaching effects upon the welfare of 
each member aid of the 
achievement of the purposes to which 
the American Bar Center 
impressively dedicated on August 
19, 1954. 

In June of 1953, pursuant to the 
action of the Board of Governors, 
President Robert G. Storey ap- 
pointed a committee of three consist- 
ing of David F. Maxwell, Sylvester C. 
Smith, Jr., and William Clarke Ma- 
son, Chairman, to formulate a plan 
of group life insurance for members 
of the American Bar Association for 
the benefit of an individual bene- 
ficiary, selected by the insured mem- 
ber, and the American Bar Founda- 
tion and the American Bar Associa- 
Endowment, 


and in 


Was so 


as the needs of 
both or either of them develop. 
The plan covered by the resolu- 
tion proposes a group life insurance 
contract to be entered into with an 
insurance carrier selected by the 
Special Committee and approved by 
the Board of Governors. The party 


tion 


of the second part to the contract 
will be a legal entity, capable of 
qualifying under the laws of the state 
selected by the Special Committee 
as the home state for the plan, iden- 
tified as “trustee for the fund” for 
the American Bar Foundation and 
the American Bar Association En- 
dowment. The Endowment may be 
decided upon to be such designated 
trustee and party to the contract. 
Each insured member will 
the “trustee for the fund” as 
beneficiary for $1,000 of the poli- 
cy, the remaining $1,000 to be paya- 
ble to an individual beneficiary se- 
lected by the insured member. The 
“trustee for the fund” 


name 


could be 
named by any insured member as 
beneficiary of the entire $2,000. 


The premium rate will depend 
upon the average age of the total en- 
rollment at the time the plan be- 
comes effective. Based upon the en- 
rollment of 100 per cent of the pres- 
ent membership of the Association 
below the age of fifty-six, the calcu- 
lated fixed rate would be $9.23 per 
thousand. In any event, the plan is 
not expected to be declared effective 
unless the enrolled membership is 
apportioned among age groups be- 
low age fifty-six in numbers which in 
the aggregate will permit the rate to 
be not greater than ten dollars per 
thousand, one-half of which will be 
deductible by the insured member 
for federal income tax computation. 

During the life of the policy, all 
dividends will be payable to the 
second party to the contract for the 
benefit of the fund. 

Any member surviving to the age 
of fifty-six will have the privilege of 
converting his group life insurance 
of two thousand dollars ($2,000) into 
an ordinary life insurance policy for 
the same beneficiaries at the then 
rate for ordinary life policies issued 
by the selected insurance carrier and 
without a medical examination. 

The plan will be drafted to con- 
form to the laws of the State of Illi- 
nois or such other state as shall be 
selected by the Special Committee as 
the legal residence for the plan, and 
it is expected that the plan will be 
administered in the City of Chicago. 

The contract can be made effec- 
tive when 75 per cent of the members 
of the American Bar Association in 
certain states have enrolled without 
awaiting the enrollment of 75 per 
cent of the total membership of the 
Association. 

In order to determine the number 
of applicants for enrollment and the 
average age of the several age classi- 
fications needed to be ascertained to 
fix the annual premium rate, the 
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Committee was given authority to 
directly with each 
member of the American Bar Asso- 
ciation to ascertain the names, resi- 
dence and age of the interested mem- 
bers at the earliest possible date. The 
Committee will need the assistance 
of the Junior Bar Conference, the 
past Chairmen of the Junior Bar 
Conference as a group, the Executive 
Director and specially assigned mem- 
bers of the administrative staff of the 
American Bar Association as well as 


communicate 


of all members of the American Bar 
Association constituting a “commit: 
tee of the whole”. 

This group life insurance plan 
will not be offered to the members of 
the American Bar Association fifty- 
six years of age and over because to 
do so would result in such a substan- 
tial increase in the annual premium 
rate that the enrollment in the plan 
would be more difficult and the date 
when it becomes operative intoler- 
ably delayed. 

When this plan becomes effective, 
the Special Committee expects to 
work toward the creating of an addi- 
tional plan which, if found to be 
feasible and legal, will subsequently 
be offered to the members of the 
Association fifty-six and over as a 
separate group. 

The purposes which the Special 
Committee have had in mind to 
achieve by the group life insurance 
plan have not only been the creation 
of a fund to meet the needs of the 
American Bar Foundation and the 
Bar Endow- 
ment not otherwise covered or pres- 
ently coverable, but also to offer to 


American Association 


members of the Association an op- 
portunity to secure the protection by 
life insurance of one or more ind 
viduals dear to the heart of eacli 
member and who, though in som 
cases already protected to a degree, 

(Continued on page 876) 
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| Proceedings of the Assembly: 


|77th Annual Meeting, Chicago, August 16-20 


® In this issue we publish detailed accounts of the proceedings of the Assembly 
and of the House of Delegates at the 77th Annual Meeting in Chicago, held 
August 16 to 20. The account of the proceedings of the Assembly begins here; 
the account of the proceedings of the House begins at page 869. 


The Assembly of the American Bar Association is composed of all members in 


good standing who register at an Annual Meeting. The attendance for the Chi- 
cago meeting was at an all-time high, 4,560. The sessions of the Assembly in- 


clude the Dedication of the American Bar Center on the afternoon of August 


19 and the Annual Dinner that evening. 





FIRST SESSION 


® The Assembly of the 77th Annual 
Meeting of the American Bar Assoc- 
iation convened for its first session 
at 10:10 o’clock on the morning of 
August 16 in the Grand Ballroom 
of the Conrad Hilton Hotel, Chi- 
cago, Illinois. President William J]. 
Jameson was in the chair. 

The invocation was pronounced 
by the Right Reverend Gerald Fran 
cis Burrill, Bishop of the Episcopal 
Diocese of Chicago. Mayor Martin 
H. Kennelly, of Chicago, made a 
short address greeting the assembled 
members. Mr. Kennelly said: 

It gives me great pleasure as May 
or to welcome the Annual Meeting 
of the American Bar 
Chicago. I am especially pleased to 
see here today and to greet the dis 
tinguished Chief Justice of the United 
States, The Honorable Earl Warren. 
It is a great honor to have him as a 
Chicago visitor. We are honored, 
too, of course, to have Judge Schae- 
fer, of our own 


Association to 


Illinois Supreme 
Court, with us today. We are very 
proud of him here in Chicago. 

We are privileged to see and par 
ticipate in many conventions here in 
Chicago. Some are just social gath 
erings, but most, like yours, have a 


serious purpose and demonstrate a 
high devotion to the best interests of 
our country. 

rhere is a special kinship between 
your profession and this city. The 
American Bar Association has elect 
ed to become a permanent citizen of 
Chicago. We feel it lends great dis- 
tinction to the community. I was 
privileged to be a witness to the cor 
head 
quarters on the Midway. I am look- 
ing forward to attending the dedica 


nerstone laying of your new 


tion of that new building 

I wish I could claim kinship to 
your honored profession, but the 
closest I can claim is an honorary 
degree. I can’t practice law, but I 
can and do practice a continuing re 
spect for the 
many years I have observed the pub- 


legal profession. For 
lic spirit of the great proportion of 
Chicago lawyers. I believe that The 
Chicago Bar 
for the 


Association is a model 
country in its active contri 
bution to community welfare, and 


Chicago’s law schools are interna 
tionally known centers of legal edu 
cation, so that here in Chicago we 
feel at home with good lawyers. But 
I can’t claim you for Chicago alone. 
[his impressive gathering of lawyers 
is an important national occasion. 
Since its founding, our country has 


been accustomed to look to your 


livered 


profession for wise and trusted coun- 
sel in the art of constitutional de- 
mocracy, and preserving and con- 
solidating the rights of free men. 
Today our great society faces what 
is perhaps the largest peril in its his- 
tory, so I extend to you the hospi- 
tality of Chicago. I also offer you the 
seriously intended welcome of all 
who love America and of all who 
look to you for skilled craftsmanship 
in helping us all to fulfill our duty 
in preserving and improving our way 


of life. 


Chief Justice Walter V. Schaefer, 


of the Illinois Supreme Court, de- 


the following Address of 


Welcome: 


I should like at once to reduce 
that forbidding sounding ‘address of 
welcome” to somewhat less formi- 
dable dimensions by telling you I 
propose to say no more than a word 
of welcome. 

Really, it is just the survival of a 
pleasant practice that makes it my 
happy privilege this morning to ex 
tend to you the greetings and the 
good wishes of the lawyers of Illinois 
for you know, I am sure, without 
any words from me, how proud and 
how happy we are to have you with 
us. 

We lawyers of Illinois do not greet 
the American Bar Association as a 
new acquaintance; rather we regard 
you as an old, beloved and distin- 
guished friend. 

The first time that Chicago met 
Bar Association was 
in 1889 when the Association first 
ventured forth from its pleasant sur- 
roundings at Saratoga Springs to 
face the world. Both parties to the 
meeting were considerably younger. 
That was years ago. In 
1889 the Association came here then 
with 158 members out of its total 


the American 


sixty-five 
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membership of 683. The city to 
which it came was younger too, and 
smaller. 

The city here has amenities that 
were unknown to the lawyer of 1889 
—airport and airline strikes, taxicabs 
and a traffic jam to mention just a 
few—but I wonder if the lawyer who 
attended the meeting of 1889 might 
not marvel at the changes that have 
taken place in the Association even 
more than those that have taken 
place in the city. It was a rather 
modest traveling troupe that came 
here in 1889, and now it is undoubt- 
edly the greatest legal show on earth. 
This operation, I suppose, is the 
“main tent’. An erection of that tent 
has been preceded by noteworthy 
groups last week. The Conference of 
Chief Justices, the Commissioners on 
Uniform State Laws and many of 
the Sections have had meetings. The 
traditional three rings, of course, 
will no longer be adequate. At least 
thirty-seven Standing and Special 
Committees of the Association will re- 
port at this meeting. Nineteen of 
those reports, I gather, will require 
action or recommend action by the 
Association. Seventeen Sections of the 
Association will meet, and they will 
consider the reports of their commit- 
tees, the precise number of which I 
understand has not been audited. The 
work of these committees which 
dominates at this Annual Meeting 
has been’ going on _ intensively 
throughout the year all over the 
country, all of which rather suggests 
to me that that comfortable concept 
of the lawyer, the notion of charge- 
able time, must be going the way of 
a lot of our other concepts. 


Examination of the program indi- 
cates the subject matter ranges from 
a discussion of “United Nations Char- 
ter Review’, to what I apprehend 
will be a somewhat more particular- 
ized discussion of ‘“The Medico-Legal 
Aspects of Herniated Discs’. 


The continuing success of the As- 
sociation in attracting outstanding 
legal scholars will be underscored by 
the presence of the national chair- 
men of the two political parties who 
are to discuss, as I understand it, the 
pros and cons of insurance against 
unemployment. All of this takes 
place within a span of four days. If 
the ulcer has been the occupational 
hazard of the legal profession in the 
past, schizophrenia looms large in 
our future. 

The Association has traveled far 
since that meeting in 1889. At this 
time its principal concerns were na- 
tional bankruptcy and alleviation of 
the case load of the Supreme Court 
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of the United States. 

In that year, the report of the 
President of the Association upon 
noteworthy changes in statute law 
throughout the country, which the 
Constitution of the Association re- 
quired him then to deliver orally, 
occupied seventy-five pages of the 
printed report of the proceedings of 
that meeting. I don’t know whether 
it was increased activity on the part 
of the legislative body or increased 
sophistication on the part of the As- 
sociation that eliminated that con- 
stitutional requirement some years 
ago. A member of that 1889 meet- 
ing of the Association would be 
shaken to his boots if he could see 
the whirlwind of activity that is the 
American Bar Association today. 
Without first-hand exposure to so 
much that was unknown to him and 
yet is commonplace to many, he would 
neither recognize his Association, 
nor would he understand its activi- 
ties. Too often, I think we ourselves 
forget how far we have come and 
how fast, and yet, if that lawyer 
might live among us for a short space 
of time, he would quickly come to 
know that the lawyer of today has 
the same general interest in the af- 
fairs of mankind that he knew, and 
that his Association is still concerned 
and actively concerned with advanc- 
ing the science of jurisprudence, pro- 
moting the administration of justice 
and upholding the honor of the pro- 
fession, just as in his day. 

We, of Illinois, welcome you most 
warmly, and you have our heartiest 
good wishes, as you know, in your 
deliberations. 


Ross L. Malone, Jr., of New Mex- 


ico, delivered the Response on behalf 
of the Association: 


I am privileged to express the deep 
appreciation of all of us participat- 
ing in this 77th Annual Meeting of 
the American Bar Association for 
the greetings and cordial welcome 
so graciously extended by the Chief 
Justice of the Illinois Supreme Court 
and the distinguished Mayor of our 
host city of Chicago. The careful plan- 
ning for this meeting and the elab- 
orate preparations for our entertain- 
ment made by the lawyers of Chica- 
go are added evidence of the sincer- 
ity of the welcome which has been 
extended. 

The reputation of Chicago for 
hospitality has become traditional, 
and certainly it must have been 
earned early in your history. The 
records of this Association disclose 
that when, in 1888, ten years after 
the founding of the American Bar 





Association at Saratoga Springs, it 
was decided to put the Association 
“on wheels” and to hold an annual 
meeting elsewhere than in Saratoga 
Springs, it was Chicago that was se 
lected for the Annual Meeting of 
1889. 

The record of that first Annual 
Meeting held elsewhere than at the 
birth place of the Association is in- 
teresting when viewed in the light of 
the intervening sixty-five years. Dur- 
ing those years the lawyers in the 
United States have increased in num- 
ber from 66,000 to more than 220, 
000. The membership in the Amer- 
ican Bar Association has grown from 
a total of 752 to more than 51,000 
members. The record of that 12th 
Annual Meeting discloses one re- 
spect, however, in which this meeting 
could suffer by comparison. During 
that meeting in Chicago, 279 new 
members joined the Association. | 
wonder if Archie Mull, Tom Taulbee 
and their associates, who will con- 
tact the nonmembers in attendance 
at this meeting, can exceed that rec. 
ord, as we expect to exceed other 
records at this meeting? 


An examination of the proceed- 
ings of the Annual Meeting of 1889 
discloses some interesting contrasts 
and some striking similarities to this 
meeting. Indeed, one searching for 
evidence that we have solved the 
professional problems which troubled 
the Association siaty-five years ago, 
and have moved on to new fields, 
might find cause for discouragement. 

For instance, it may be noted that 
at that first meeting in Chicago the 
Association heard the report of its 
“Committee on Relief of the Su- 
preme Court”. We, sixty-five years 
later, will hear the report of our 
Committee on Judicial Selection, 
Tenure and Compensation! At least 
it appears that we have expanded 
our efforts to include judges of the 
lower courts. 


There is a familiar ring today to 
the words of Thomas Wilson, of 
Minnesota, when he told the assem- 
bly more than six decades ago that 
at the federal court, “I find that the 
time is principally taken up with the 
trial of personal injury cases and so 
it is everywhere here in the West 
The corporations get all the cases 
into the federal courts hoping to tire 
out the poor litigants before the end 
of the case is reached.” 

And lest any of you think that the 
words “point of order” were newly 
added to our vocabulary, I would in- 
vite your attention to the resolution 
introduced in that first Annual Meet 
ing in Chicago to thank the City of 
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hicago and its lawyers for their 
ospitality. An opportunist from Chi- 
igo in drafting the resolution had 
dded to the expression of apprecia- 
ion the following: “And we hereby 
eartily encourage and commend 
hicago’s laudable patriotic effort to 
cure the World’s Fair in the city 
n 1892.” As you might imagine, it 
vas a member from the competing 
ity of New York who rose promptly 
to his feet with a point of order that 
he endorsement of a location for 
world fairs was not included in the 
purposes or objectives of the Asso- 
cratron. 

In reading the proceedings of the 
12th Annual Meeting I detected one 
other possible similarity between that 
this. The President of 
the Illinois State Bar Association, the 
Honorable Ethelbert Callahan, in 
welcoming the lawyers to Chicago, 
congratulated the Association on hav- 
ing come west from its birthplace for 
the meeting, and opined: “You may 
not, in Chicago, have the benefit of 
the healing waters of Saratoga Springs, 
but you will doubtless find beverages 
sufficiently refreshing to sustain you 


occasion and 


during your labors here.”’ 

In case you have not detected it, 
I can report that there is some evi- 
dence that we may be adequately sus- 
tained, though perhaps not healed, 
during the days to come. 

But enough of retrospect. Your wel 
come to the Association today, Mr. 
Chief Justice and Mr. Mayor, is more 
than a welcome to the great City of 
Chicago and State of Illinois. It is a 
welcome into a new era in the life of 


this Association. The climax of this 





great meeting will be the dedication 
on next Thursday afternoon of the 
American Bar Center. Its significance, 
as the product of a nationwide effort 
of the members of the legal profession, 
cannot be overestimated. The success 
of those efforts in providing an ade- 
quate home for this Association, and a 
national headquarters for the legal 
profession, from which its activities 
may be effectively co-ordinated and di- 
rected, well may provide one of the 
most significant occasions since the 
founding of this Association in 1878. 

We anticipate with pleasure this 
week as your guests and look forward 
with confidence to years of expanded 
activity and service in our new Chi- 
cago home. We thank you, Mr. Chief 
Justice, and you, Mr. Mayor, for your 
cordial welcome and for the prepara- 
tions of your fellow citizens which 
have insured the success of this 77th 
Annual Meeting of the American Bar 
Association. 


President Jameson then _ intro- 
duced the distinguished guests seated 
on the rostrum including Chief Jus- 
tice Earl Warren; Sir David Maxwell 
Fyfe, the Secretary of State for the 
Home Department and Minister for 
Welsh Affairs of the United King- 
dom; John A. MacAulay, President 
of The Canadian Bar Association; 
C. Campbell McLaurin, Chief Jus- 
tice of the Supreme Court of Al- 
berta; E. Gordon Gowling, past 
President of The Canadian Bar As- 
sociation; Major General Claude B. 
Mickelwait, Assistant Judge Advo- 
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cate General of the Army; Rear Ad- 
miral Ira H. Nunn, Judge Advocate 
General of the Navy; and Major 
General Reginald C. Harmon, Judge 
Advocate General of the Air Force. 

The President turned the chair 
over to David F. Maxwell, of Penn- 
sylvania, Chairman of the House of 
Delegates, who introduced the Presi- 
dent to deliver his Annual Address, 
which was published in the Septem- 
ber issue of the JoURNAL at page 743. 

After his address, President Jame- 
son resumed the Chair. 

Harry Gershenson, of Missouri, 
Chairman of the Section of Bar Ac- 
tivities, presented the awards of mer- 
it in the annual competition among 
state and local associations. The fol- 
lowing received awards: 

First Division (larger state associa- 
tions): First place, The Florida Bar; 
honorable mention, Illinois State 
Bar Association, Minnesota State Bar 
Association, Wisconsin Bar Associa- 
tion. 

Second Division (smaller state as- 
sociations): First place, State Bar As- 
sociation of North Dakota; honor- 
able mention, The Bar Association 
of the State of Kansas. 

First 
place, the Akron Bar Association; 
honorable mention, Bar Association 

(Continued on page 895) 


Large Local Associations: 











® On October 1, 1954, the Headquarters of the American Bar As- 
sociation, including the offices of the AMERICAN BaR AssOCIATION 
JouRNAL, moved to the new American Bar Center, 1155 East Sixtieth 
Street, Chicago 37, Illinois. The telephone number at the new 
Headquarters is HYde Park 3-0533. All mail for the Association 
and for the JourNAL should henceforth be sent to the new address. 
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National Conference of Bar Presidents 


Holds Eighth Meeting 


=" The eighth meeting of the Nation- 
al Conference of Bar Presidents was 
held at the Conrad Hilton Hotel, 
Chicago, Illinois, on Saturday, Au- 
gust 14 and Sunday, August 15, 1954. 
The session on Saturday began at 
2:00 o'clock. Sunday’s session ran all 
day with an interruption for lunch- 
During the luncheon hour, 
Loyd Wright, President-Elect of the 
American Bar Association, delivered 
an inspiring message on “The Year 
Ahead”. 

Welccming addresses were given 
by Karl C. Williams, President of the 
Illinois Siate Bar Association and 
Richard Bentley, President of The 
Chicago Bar Association. In addition 
to committee and officers’ reports by 
Charles W. Pettengill, Richmond C. 
Coburn, Whitney North Seymour 
and Julius Applebaum, we were ad- 
dressed by William J. Jameson, Pres- 
ident of the American Bar Associa- 
tion, on “State and Local Bar As- 


eon. 


sociations and Their Relationship 
with the American Bar Association”; 
by John E. Mulder on “Continuing 
Legal Education”; by Harry Ger- 
shenson on “Award of Merit Com- 
petition”; by Robert G. Storey on 
“Report of Progress of the Fund 
Raising Campaign”, and by E. 
Smythe Gambrell on 
Meetings of the American Bar As- 


“Regional 


sociation”. 

The rest of the program was devot- 
ed to interesting panel discussions. 
The first, presided over by Harold J. 
Gallagher, as moderator, dealt with 
a report on the policy of the Con- 
ference. There has been some confu- 
sion concerning our purposes and 
policy. 

A special committee, headed by Jo 


V. Morgan, studied this matter and 
a report was made to a meeting of 
the Council held on Saturday morn- 
ing which resulted in the presenta- 
tion of a resolution to the Conference 
which was unanimously adopted. By 
that resolution the Conference re- 
iterated the objects and purposes of 
the Conference as the same were 
originally stated in our articles of 
organization, 1.e.: 

1. To promote the objects and 
purposes of the respective Associa- 
tions; 

2. To provide a forum for the 
mutual interchange of ideas; 

3. To stimulate the work of bar 
associations generally; 

4. To develop a cordial relation- 
ship and spirit of unity and common 
understanding between the bar as- 
sociations of the nation and of the 
several states for the benefit of the 
public and the profession, and to 
assure the success of the effort to 
secure a closer co-ordination of the 
bar activities of the associations of 
the several states with the American 
Bar Association. 

It was further determined that ex- 
cept by unanimous consent of the 
Conference no resolution or motion 
should be presented to the Confer- 
ence for vote unless first presented 
to and approved by the Executive 
Council. 

Glenn R. Jack, President of the 
Oregon State Bar Association, acted 
as moderator of the second and third 
panels, which dealt with various 
questions and suggestions received 
from Conference members in ad- 
vance of the meeting. 

Another and interesting panel dis- 
cussion upon the subject of “The 
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Bar Association’s Role in Judicial 
Reform” was presided over by Shel- 
den D. Elliott, Vice President and 
Treasurer of the Institute of Judicial 
Administration, New York City. 

Richard P. Tinkham acted as 
moderator of a panel discussion o» 
the subject “Public Relations of the 
Organized Bar’. During this discus- 
sion Walter L. Darling, Vice Presi- 
dent of the American City Bureau, 
Chicago, Illinois, a member of the 
panel, in a most interesting but 
forceful way made us see ourselves as 
others see us. 

As has been customary over the 
past few years, we were privileged to 
have with us secretaries of many 
state and local bar associations. 

A panel discussion with Philip S. 
Habermann, Executive Secretary of 
the Wisconsin Bar Association, pre- 
siding, addressed itself to a most 
timely topic, “Information Please”. 

Credit must be given to all those 
who acted as panel members. Those 
who participated in the panel discus 
sions in addition to those mentioned 
as moderators were: Charles W. Pet- 
tengill, of Connecticut; Albert E. 
Jenner, Jr., of Chicago; Kenneth G. 
McGilvray, of Sacramento, Califor- 
nia; Harold Black, of Los Angeles; 
C. Brewster Rhoads, of Philadelphia; 
Franklin E. Spafford, of Dallas, Tex 
as; Grauman Marks, of Cincinnati; 
Karl C. Williams, of Rockford, Ili 
nois; Edward E. Murane, of Casper, 
Wyoming; J. D. Cronin, of O'Neill, 
Nebraska; Harry S. Petersen, o! 
Pueblo, Colorado; C. Kenneth Clark 
of Youngstown, Ohio; W. Cameron 
Burton, of Washington, D. C.; Bar 

(Continued on page 89! 
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George Maurice Morris, 1889-1954 


® George Maurice Morris died at 
his home in Washington, D. C. on 
Saturday, August 21, 1954, of a cor- 
onary thrombosis on the night of his 
return from the Annual Meeting of 
the American Bar Association in 
Chicago. He had been slightly ill the 
day before, but was otherwise in 
good health and was fully active up 
to the hour of his death. Little more 
than twenty-four hours before his 
untimely death, at the Annual Din- 
ner of the Association in Chicago, he 
had received one of the highest hon- 
ors within the gift of the legal pro- 
fession—the American Bar Associa- 
tion Medal. His passing thus came 
at the very zenith of a distinguished 
career which was studded with 
achievement. 

Mr. Morris was born in Chicago, 
Illinois, on May 3, 1889. After gradu- 
ation from University High School in 
that city in 1907, he attended Dart- 
mouth, receiving his A.B. degree in 
1911. He received a J.D. degree from 
the Law School of the University of 
Chicago in 1915 and was admitted 
to the Illinois Bar in the same year. 
In 1919 he moved to Washington, 
D. C., and had practiced law there 
continuously from that time until 
his death. At the time of his death, 
he was senior partner in the law firm 
of Morris, Pearce, Gardner and 
Pratt. 

In 1918 he married Miriam War- 
ren Hubbard. They had three chil- 
dren, Miriam Patricia (Mrs. Kenneth 
T. Young, Jr.), Hillis Reid (Mrs. 
William L. Garlick) and Hugh Ross. 

A most active member of the 
American Bar Association since 1921, 
he has brought dynamic and forth- 
right leadership to the many respon- 
sibilities he undertook for the Asso- 
ciation. In 1921 he began his service 
as Secretary of the Committee on 
Federal Taxation and served in that 
capacity until he became chairman 
cf that important committee in 1933. 





He was chairman until 1935 and 
again in 1938-39. In 1935-36 he 
served as Chairman of the General 
Council and in 1936-38 as Chairman 
of the House of Delegates. He was 
one of the moving spirits in effect- 
ing the adoption of the Association’s 
new Constitution and By-Laws in 
Boston in 1936. Among other things 
this new “Charter” created the 
House of Delegates. From 1939 to 
1942 he was Chairman of the Sec- 
tion of Taxation, which he organ- 
ized. In 1942-43 he served with great 
distinction as President of the As- 
sociation. As a war-time President, 
he used his extraordinary ability as 
an organizer to see to it that the 


unique talents of lawyers were uti- 
lized in winning the war, maintain- 
ing essential normal activities and 
in planning for the postwar period. 
The blueprint for this work as set 
forth in his Presidential address 
sketched out in vigorous fashion a 
program of public service which the 
Association followed in carrying out 
its responsibilities during this critical 
period. 

Under President Armstrong and 
during his own administration he 
served energetically as Chairman of 
the Committee on Co-ordination and 
Direction of War Effort which per- 
formed valuable services during 
these critical years. 
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George Maurice Morris 1889-1954 


His interest in and service to the 
American Bar Association did not 
cease with his term as President. He 
sensed the need for the lawyers of the 
world to meet and plan together for 
a peaceful world wherein the rule of 
law might supplant war as a vehicle 
for the settlement of international 
disputes. Through the International 
and Comparative Law Section of the 
Association, he spearheaded the 
movements which resulted in the cre- 
ation of the International Bar As- 
sociation and the Inter-American 
Bar Association. He was chairman of 
the executive committee of the latter 
organization. He recently presided 
over the Conference of the Interna- 
tional Bar Association in Monte Car- 
lo, Monaco, and was re-elected at 
that Conference to a fourth term as 
Speaker of the House of Deputies 
of the Association. His contributions 
in his international bar work were 
outstandingly successful in further- 
ing the objective of good will among 
lawyers throughout the world and in 
the progressive development and im- 
provement of international law. 

In 1951 Mr. Morris had served as 
representative of the United States 
and Chairman of the United Na- 
tions’ Committee on International 
Jurisdiction which drafted a pro- 
posed convention creating an In- 
ternational Criminal Court. 

In 1953 he was appointed Vice 
Chairman of the President’s Con- 
ference on Administrative Proce- 
dure and was serving in that capacity 
at the time of his death. 

Throughout the period before and 
since his Presidency of the American 
Bar Association, he was one of the 
most active members of the Associa- 
tion and at the forefront of many of 
its major activities. He was one of 
the leaders in formulating and carry- 
ing to a successful conclusion the 
plans for the American Bar Center. 
Two days before his death he was 
honored at the dedication of that 
Center for serving as Chairman of 
the Finance Committee which raised 
more than $1,500,000 from the legal 
profession so that the Center could 
be dedicated debt-free. Thus, up to 
the very time of his death, he was 


active on behalf of the Association. 

Of direct and penetrating mind, 
he spoke out frequently in the de- 
bates in the House of Delegates on 
the great issues before that body. In 
his participation he demonstrated at 
all times unflinching courage, in- 
tegrity and fidelity to lofty principle 
and high ideal. As one of the found- 
ers of the House he was devoted to 
its accomplishments and procedures 
and often made points of order to 
keep the business of the House with- 
in the orbit of his views of the Con- 
stitution and by-laws of the Associa- 
tion. His arguments were always 
direct, forceful and often punctuated 
with flashes of pungent wit and 
pointed humor which endeared him 
to all. 

No better words could be chosen 
to summarize the legal career of this 
great lawyer than those contained in 
the citation accompanying the award 
to Mr. Morris of the American Bar 
Medal. This citation reads: 


On this day of dedication of the 
American Bar Center, instrumentality 
of service to the legal profession and 
the public, it is fitting that recognition 
be given to one who, for many years, 
has dedicated himself to the work of 
the organized Bar. His vision and lead- 
ership have contributed in large meas- 
ure to the present stature of this As- 
sociation and to the completion of a 
“cathedral to testify to our faith in the 
rule of law.” 

Recognizing that professional in- 
terests and problems are not circum- 
scribed by national boundaries, he has 
actively participated in international 
organizations of lawyers and has re- 
flected honor upon this Association 
through his service in positions of 
prominence and responsibility in the 
Inter-American and international Bar 
Associations. 

Recognizing also that our domestic 
law cannot suffice to achieve peace and 
harmony among nations, he _ has 
sought to bring the principle of equal 
justice under law to the international 
field. As Chairman of the United Na- 
tions Commission on International 
Jurisdiction, he has provided distin- 
guished American leadership in an un- 
charted field of international juris- 
prudenee and has thereby contributed 
to international cooperation. 

In recognition thereof, this Associa- 
tion proudly presents to its distin- 
guished former President, GrorcE 
Maurice Morris, of Washington, D. 
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C., the American Bar Association 
Medal for conspicuous and unselfish 
service to the cause of jurisprudence 
in America and _ throughout thie 
world. 

The response of Mr. Morris was 
typical of the man. He said: 

Mr. President, Mr. Chairman of 
the House, Ladies and Gentlemen; 
Never in the history of the award of 
this coveted Medal have the contribu- 
tions of so many been symbolized by 
the designation of one man. Members 
of the Board of Governors, who award- 
ed the Medal, your judgment may be 
open to challenge but never your gen- 
erosity. I thank you from the bottom 
of my heart. 

Mr. Morris had received many 
other honors for his work in and for 
the legal profession. Among them 
were: Order of El Sol del Peru and 
Commander of the Order Carlos 
Manuel de Cespedes. He was an 
honorary member of the Institute 
dos Advogados Brasileiros. He was 
awarded the Gran Cruz de Orden 
Nacional de Merito Lanuza (Cuba), 
and the Diploma of Collegiate Hon- 
or of the Colegio de Abogados de la 
Habana. He was a member of the 
American Judicature Society, the 
American Law Institute, the Bar 
Association of the District of Co- 
lumbia, the American Society of 
International Law and the Washing: 
ton Criminal Justice Association. 

Mr. Morris was long active in 
many phases of life in our nation’s 
capital and distinguished himself in 
endeavors ranging far beyond the 
field of law. He served on the Board 
of Corporators of the Episcopal Eye, 
Ear and Throat Hospital and as 
Chairman of the Board of Wood- 
lawn Public Foundation, Inc. Dur- 
ing World War II, he served as chair- 
man of the emergency committee to 
make plans for rescuing the surviv- 
ing Jews of Europe from extinction 
by the Nazis. In World War I, he 
entered the Army as a private and 
rose to the rank of first lieutenant. 

He had served as President of both 
the University of Chicago Alumni 
Association and the General Alum- 
ni Association of Dartmouth. He was 
on the Board of Governors of the 
Washington Branch of the Englis!- 
Speaking Union and of the Ameit- 
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ation n Peace Society. He belonged to George Maurice Morris wasa man Few men have given more freely of 
selfish lta Kappa Epsilon (Honorary of wide interests, activities and ac- their time to the cause of justice and 
denice esident, 1939), Phi Delta Phi, Del- complishments. No summary such as__ the work of the organized Bar. The 
2) Sigma Rho and Casque and this can do him justice. But one can American Bar Association has lost 
1untlet fraternities. conclude that he served his profes- a distinguished leader. And his mul- 
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ititled Practice and Procedure Be- : 
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1 and uring the 1954 meeting of the American Bar Association a vigorous infant only one 
Darlos year old took note of the first anniversary of its birth. The youngster is an organization 
is an of writers which has chosen as its name “The Scribes’. Only those are accepted into its 
titute ranks who are members of the American Bar Association and who are authors of a legal 
> was textbook or of a prescribed number of treatiies which have been published in law journa's. 
rden This new organization gives promise of a useful career. The legal profession is vital- 
juba), ly interested in legal writing. Much of the time of its members is devoted to the perusal 
Hon: § of law books and to the writing of briefs, opinions and documents. 
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de la The fact that an individual has graduated from a law school and has passed the lo- 
ff the cal bar examination is not a certain sign that he can write effectively. The style of writing 
which most employ can best be described as humdrum. Our words possess neither grace nor 
- Bar force. In the writing of briefs we fail to realize that appellate courts deem as an amicus 
f Co- curiae the lawyer who can make one word do the work of two. When a lawyer pens a letter 
ty of for a client or prepares for him a document he should remind himself that many of the de- 
shing- cisions in his state reports have their seats in ill-chosen words that some lawyer employed 
mn. upon a similar occasion. 
ve in There is room for The Scribes. We need an organization which will stress the impor- 
tion's tance of better writing. All of us will profit if we learn how to write with clarity and ex- 
elf in press ourselves more effectively. One of the first measures which a lawyer should employ 
d the when an idea occurs to him which he believes jurisprudence should embrace is to get it 
Board into print. Print is frank. If an idea is vulnerable, print will soon reveal the defect, but if 
1 Eye, the idea has merit print will win for it converts and advocates. Print, however, displays no 
nd as favoritism. It lays bare all grammatical errors and the lack of good style. Much printed 
Vood- material misses its mark because the author could not write convincingly. The success of 
Dur- Blackstone’s Commentaries proves that even a law book can be written in a delightful lit- 
chair- erary style. The Commentaries, let us remind ourselves, were purchased by laymen as well 
tee to as by lawyers, and their presence in a hone was a sign that the house was the abode of a 
urviv- gentleman. 

Yes, there is need for an organization which will promote in our ranks the quest for a 
better literary style. The Scribes has taken as its domain better writing. 
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us George Maurice Morris—1889-1954 


His last report to the House, couched in his ever- 
optimistic style and phrased dramatically as was his 
wont, was given to us in these crisp and cheerful words: 
“We're up, we're over, we're in!” And the response 
was warm and generous. 

But that was to be expected, for we were accustomed 
to follow the dynamic leadership of George Morris 
in tasks undertaken by him, over all obstacles, however 
great, to ultimate victory. 

He made his final report in the House as chairman 
of the committee charged with the duty of raising 
a million and one-half dollars to pay for the American 
Bar Center. 

On the afternoon of Thursday, August 19, the build- 
ings, largely completed, were dedicated and George 
was given some of the credit he so richly deserved. 

He joined the Association in 1921. 

He was the first Chairman of the House of Delegates 
and set the standards so high that emulation has been 
difficult for those who followed. He once said that 
in preparing to discharge the duties of that high 
office he read the Rules and read them again and 


868 American Bar Association Journal 


then cast them aside, leaving himself to be guided 
by the wishes of the House as he might learn them. 

In 1942 he took office as President. 

But it is not a catalogue of the ofhces held by him 
that appeals so much; rather we have given him of 
our devotion and admiration for the quality of his 
character and of the services he rendered. His talents 
were brilliant, his poise and urbanity were constant, 
but what really endeared him to us was the genuine 
ness and simplicity of his nature, the pleasant friend 
liness he showed to everyone. 

At the Annual Dinner on Thursday, August 19, the 
well-merited honor of receiving the American Bar 
Association Medal came to him to crown his long life 
of usefulness to the organized Bar. For a moment he 
seemed emotionally hesitant. Then he said: ‘Never 
in the history of the award of this coveted Medal have 
the contributions of so many been symbolized by the 
designation of one man. Members of the Board of 
Governors who awarded the Medal, your judgment 
may be open to challenge, but never your generosity. 
I thank you from the bottom of my heart”. 

That evening he became ill and the next night in 
his home he died of a coronary thrombosis. Thus he 
has been lost to us and his voice stilled, to be heard 
no more in the councils of the Bar. 





The Chairman of the House of Delgates 
Comments on Its Meeting 











a The House of Delegates 


The adjournment of the 83d Congress was the signal 
for a battery of boxscore reporters to euphemize on 
the “President’s Record”. 

Although the American Bar Association’s House ol 
Delegates in many ways resembles the Congress of the 
United States, there was nothing about its annual meet- 
ing which pointed up the President’s record. William J. 
Jameson, the Association’s President, had espoused no 
causes before the House nor had he whipped floor 
leaders in line to advocate his measures. Therefore the 
record of the House of Delegates is peculiarly its own, 
uninfluenced by the executive branch of the Association 
but it is nevertheless a record of which every lawye! 
can be justly proud. 

Particularly significant is its recommendation that 
the Congress establish a code of procedure to control 
the operation of all congressional investigation com- 

(Continued on page 894) 


® David F. Maxwell, of Philadelphia, retiring Chairman of 
the House of Delegates, was elected to the Board of Edi- 
tors of the American Bar Association Journal at the Annv- 
al Meeting in Chicago by the Board of Governors. 
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Proceedings of the House of Delegates: 


77th Annual Meeting 


™ In accordance with our long-established custom, this issue contains a com- 


plete account of the proceedings of the recent meeting of the House of Dele- 


gates, including the text of all resolutions adopted by the House. The House 


held six sessions at the 1954 Annual Meeting. At its first session, most of the 


debate was on a resolution dealing with H.R. 569, relating to the power of 


the Postmaster General to impound mail in alleged cases of obscenity, 


lotteries and schemes to defraud. 





FIRST SESSION 


" The House of Delegates of the 
American Bar Association convened 
at 2:00 on the afternoon of Monday, 
\ugust 16, for its first session of the 
77th Annual Meeting. The House 
met in the Gold Room of the Hotel 
Congress in Chicago, Illinois. David 
F. Maxwell, of Pennsylvania, the 
Chairman of the House, presided. 
After the roll call, Glenn M. Coul- 
ter, of Michigan, Chairman of the 
House Committee on Credentials 
and Admissions, reported for that 
Committee. He announced that the 
Bar Association of Tennessee was 
entitled to one new delegate by rea- 
son of lawyer-population growth and 
that the Denver Bar Association had 
qualified for representation in the 
House. On his motion, the House 
oted to admit the Denver represent- 
itive to membership in the House. 
On motion of Secretary Joseph D. 
Stecher, of Ohio, the House voted to 
ipprove the record of the Midyear 
Meeting of the House in Atlanta. 
The House then heard the report 


of the President, William J. Jame- 
son, of Montana, who spoke both as 
President of the Association and as 
President of the American Bar Foun- 
dation. Mr. Jameson praised the 
choice of Whitney R. Harris as Ex- 
ecutive Director of the Association 
and stressed the importance of con- 
tinuing efforts to increase the mem- 
bership of the Association. 

The report of the Finance Com- 
mittee of the American Bar Founda- 
tion was greeted with applause. The 
Chairman of the Committee, George 
Maurice Morris, of the District of 
Columbia, declared: “We're up, 
we're over, we're in! Our buildings 
will be paid for, there will be no 
mortgage, there will be no debt.” Mr. 
Morris said that a total of 30,500 
contributors had given or pledged 
the sum of $1,536,969, $36,969 over 
the goal of $1,500,000, for the con- 
struction of the new Bar Center in 
Chicago. Mr. Morris said that the 
goal had been reached when Martin- 
dale-Hubbell contributed $29,000. 


He then read the list of twenty-two 
states which had reached their quota 
of 100 per cent. The list is as fol- 
lows: 
% of 
Quota Quota 
$ 3,570 100% 
26,445 100 
71,565 100 
2,535 100 
8,130 103 
5,265 105 
5,790 107 
29,355 108 
24,405 110 
6,000 111 
62,250 111 
22,980 113 
4,845 113 
10,725 117 
78,345 119 
4,980 120 
3,510 121 
119,775 122 
36,060 132 
6495 143 
New York 184,200 172 
West Virginia .. 13,890 177 
Mr. Morris added that 250 corpo- 
rations had given a total of $226,476, 
and that there are fifty-eight memo- 
rial units, ranging from the Board 
of Governors’ Room, representing a 
contribution of $65,000, to the me- 
morial-wall inscriptions at $1,000 
each. Eighty-five bar associations 
have contributed a total of $30,355, 


Vermont 
Minnesota 
Texas 

Hawaii 

Arizona 

North Dakota .. 
New Hampshire 
Wisconsin 
Georgia 

New Mexico 
Michigan 
Oklahoma 
Delaware 
Arkansas 

Ohio 

Idaho 

Wyoming 
Illinois 

Indiana 
Montana 


October, 1954 * Vol. 40 869 














Proceedings of House of Delegates 


while nine legal societies have con- 
tributed $19,015. 

Roy E. Willy, of South Dakota, 
Chairman of the Plans, Specifications 
and Construction Committee of the 
Foundation, reported briefly for that 
Committee. 

Robert G. Storey, of Texas, Chair- 
man of the Research and Library 
Committee, explained that the li- 
brary that will be housed in the new 
Bar Center is not the traditional law 
library, but a permanent collection 
of books, publications and treatises 
of the bar associations of the United 
States. He declared that the Bar 
Center would serve as a clearing 
house of legal research, a central 
location where anyone interested 
can find out what legal research is 
being done throughout the nation. 
Mr. Storey also reported that, in 
addition to the survey of the admin- 
istration of criminal justice, current- 
ly being conducted by the Jackson 
Committee, a study of the entire 
field of professional and judicial 
ethics has been authorized. It also 
has been decided to collect at the 
Bar Center materials on our consti- 
tutional form of government which 
will be available to persons from 
abroad seeking such information. 

The House then heard the report 
of the Special Committee on Group 
Insurance, delivered by Chairman 
William Clarke Mason, of Pennsyl- 
vania. Mr. Mason explained the pro- 
posal to create a system of group 
insurance for members of the Asso- 
ciation under age 56. The insurance, 
which would be obtainable at a rate 
of not more than ten dollars per 
thousand, would be written by a 
national insurance company. The 
policies would be $2,000 policies, half 
of which would be payable to a bene- 
ficiary named by the insured and 
half to a trustee for the American 
Bar Association Endowment and the 
American Bar Foundation. Mr. Ma- 
son explained that the purpose was 
to produce a fund that will produce 
a steady source of payments into the 
treasury of the Endowment and the 
Foundation in addition to the bene- 
fits that will be available to the bene- 
ficiaries named by the insured. In 
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answer to a question, Mr. Mason said 
that the plan could probably be 
made effective when 75 per cent of 
the total membership enrolled in it, 
and that it could probably be put 
into effect when 75 per cent of the 
members in several states enrolled, 
so far as the membership in those 
states was concerned. 

On motion of Sylvester C. Smith, 
Jr., of New Jersey, the following res- 
olutions were adopted: 


Resotvep, That the Plan proposed 
by the Special Committee for a Group 
Life Insurance contract for members 
of the American Bar Association, bene- 
fits from which will enure to the indi- 
vidual beneficiary named by the in- 
sured member and to the American 
Bar Foundation and the American 
Bar Association Endowment as the 
respective needs of the latter may 
develop, is hereby approved in prin- 
ciple and it is hereby further 

Resotvep, That the Special Com- 
mittee on Group Life Insurance Plan 
be and is hereby authorized to present 
the same directly to the members of 
the American Bar Association, with 
such aid as may be deemed needful 
and feasible from the Junior Bar Con- 
ference, the Past Chairmen of the 
Junior Bar Conference, the Executive 
Director and Administrative Staff of 
the American Bar Association, and 
also all members of the American Bar 
Association as a “Committee of the 
Whole”, to enable the Special Com- 
mittee to ascertain at the earliest pos- 
sible date the name, residence, and 
age of the members of the American 
Bar Association who will signify their 
desire to be enrolled as members of 
the group for such life insurance if 
and when the Plan shall be declared 
effective. The results of this survey 
shall be reported by the Special Com- 
mittee to the Board of Governors who 
shall then take such action as shall be 
deemed appropriate. 


The House then proceeded to elect 
new officers for the Association year 
1954-1955. The following, nominated 
by the State Delegates at the Midyear 
Meeting in accordance with Article 
IX, Section 1 of the Constitution of 
the Association, were duly elected: 

President, Loyd Wright, of Cali- 
fornia; 

Chairman of the House of Dele- 
gates, John D. Randall, of Iowa; 

Secretary, Joseph D. Stecher, of 
Ohio; 





Treasurer, Harold H. Bredell, o 
Indiana. 

The following were elected t 
three-year terms on the Board of 
Governors: 

First Circuit, Elwood H. Hettrick 
of Massachusetts; 

Second Circuit, Osmer C. Fitts, of 
Vermont; 

Sixth Circuit, Blakey Helm, of 
Kentucky; 

Tenth Circuit, Thomas M. Bur- 
gess, of Colorado. 

Judge Edward T. Fairchild, of 
Wisconsin, Chairman of the Board 
of Elections, reported that elections 
for State Delegates had been held 
in eighteen jurisdictions during the 
past year. Ballots were mailed to 
16,407 members of the Association 
in those jurisdictions, of which 9,- 
294, or 57 per cent, were returned. 
He announced the results of the 
elections, which were published in 
the JOURNAL at page 577 of the July 
issue. 

Allan H. W. Higgins, of Massa. 
chusetts, Chairman of the Executive 
Committee of the American Bar 
Foundation, reported that the Bar 
Center was virtually completed and 
that the first and second floors of the 
two buildings were expected to be 
furnished in time for the dedication. 
Because a number of matters remain 
to be taken care of, however, Mr. 
Higgins said, the Association would 
not occupy the new Center until 
October. 

Justice Robert H. Jackson, of the 
Supreme Court of the United States, 
Chairman of the Committee on Ad- 
ministration of Criminal Justice, 
delivered a progress report for that 
Committee. Mr. Justice Jackson said 
that the projected survey would be 
“the first truly national survey of the 
administration of criminal justice in 
the United States”. He declared, 
“The need for overhauling our crim- 
inal procedures is apparent in each 
day’s news; the dissatisfaction with 
our criminal law and its adminis 
tration mounts daily. It seems cer 
tain that public indignation wil! 
force legislation to deal with some o! 
these problems in the near future 
If it is to be wise legislation, it i 
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mportant that a careful factual 

yundation be made available.” 

Harold H. Bredell, of Indiana, in 
\is Treasurer's Report, said that the 

eneral fund had operated at a fa- 

orable balance, thanks to an in- 
rease in dues receipts of $56,000 and 
he efficiency of the Budget Com- 
nittee in holding expenditures down 
to an increase of only $20,000. He 
reported sale of the old Headquar- 
ters building for $71,000 after selling 
expenses and the transfer of $250,- 
000 from the building fund to the 
American Bar Foundation. Mr. Bre- 
dell said that, while the general 
fund surplus is now some $189,000, 
this is less than one third of the 
\ssociation’s annual requirements s0 
that the need for sound, conserva- 
tive fiscal policy is as great as ever. 

Donald A. Finkbeiner, of Ohio, 
Chairman of the Board of Governors’ 
Committee on the Budget, said that 
income from dues was estimated at 
$600,000 for the coming year with 
other income of $5,000. Budgeted 
expenditures are $589,050, leaving a 
balance of $15,950. The JourRNat’s 
share of dues is expected to be $125,- 
000, and its advertising and miscel- 
laneous income, $50,000. This 
amounts to a total income of $750,- 
000 for the Association and the 
JOURNAL. Mr. Finkbeiner said that it 
was expected that the increased cost 
of operation in the new headquarters 
would be $48,875, while there will 
be some income from organizations 
that will lease space in the new Bar 
Center. No attempt has been made 
to include such income in the budg- 
et, he said, and adjustments may 
have to be made during the year be- 
cause of the operation of the new 
Center and for other reasons. 

The House then began the first 
extended debate of the meeting. The 
Section of Administrative Law and 
the Section of Criminal Law had 
introduced a joint resolution on 
H.R. 569, which was then pending 
before Congress. That bill, as ex- 
lained by Ashley Sellers, of the 
district of Columbia, the Section 
delegate of the Section of Adminis- 
rative Law, would provide that, in 





matters affecting obscenity and lot- 
teries and schemes to defraud, the 
Postmaster General could impound 
mail without notice. The burden of 
proof would be on the person whose 
mail was impounded to show that 
the order was arbitrary and not in 
the public interest. The resolution 
offered by the two Sections approved 
the impounding of mail where the 
public interest requires, but recom- 
mended an amendment to the bill 
providing for a court hearing before 
the Postmaster General could pro- 
ceed. 

The House had voted down this 
resolution earlier in the session, fol- 
lowing an attack upon it by William 
A. Roberts, of the District of Colum- 
bia. Mr. Roberts declared that the 
word obscenity, as defined in the 
postal laws, is a very broad one and 
may be applied to matter that may 
cause insurrection or riot or disorder. 
He cited one case where the Post- 
master General has caused the in- 
dictment of the publisher of a news- 
paper for printing and mailing a 
column that was politically obnox- 
ious. The House had accordingly re- 
jected the resolution on the ground 
that it did not wish to give any en- 
dorsement to H.R. 569. 

On motion to reconsider, made by 
R. E. Robertson, of Alaska, Charles 
S. Rhyne and Godfrey L. Munter, 
of the District of Columbia, Paul W. 
Updegraff, of Oklahoma, Cuthbert 
S. Baldwin, of Louisiana, Mr. Rob- 
erts and Mr. Sellers all took part in 
the debate. Proponents of the reso- 
lution argued that the matter was 
then pending before the Congress 
and that it was important to have 
the Association on record affirma- 
tively, as being in favor of an amend- 
ment to the bill, rather than merely 
negatively as being opposed to the 
legislation. Opponents argued that 
merely amending the bill would not 
be sufficient, that the resolutions 
would give the Congress the impres- 
sion that the Association was in fa- 
vor of the bill, with only minor 
amendments. 

A substitute motion to place the 
Association on record as being op- 
posed to H.R. 569 was defeated and 
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the resolution was finally adopted. 
It reads as follows: 


Reso.vep, That the American Bar 
Association favors legislation to se 
cure, when the public interest so re- 
quires, the speedy impounding of mail 
addressed to a person against whom 
it is charged before the Postmaster 
General that the mails are being used 
to disseminate obscene matter or to 
promote or carry on a lottery or 
scheme to defraud, pending a deter- 
mination by the Postmaster General. 
The Association, however, opposes 
such action without prior resort to a 
court and notice to the person af- 
fected. Therefore, it advocates that in 
any legislation to authorize such im- 
pounding the following procedure be 
provided: 

The Postmaster General may file a 
written application in the United 
States District Court for the district in 
which the person affected resides or 
carries on business for an order au- 
thorizing him to impound mail ad- 
dressed to the person affected for not 
more than ten days. The court shall 
forthwith give notice to the person 
affected as in proceedings for prelimi- 
nary restraining orders and injunc- 
tions, or by registered United States 
mail, as the court shall determine. 
Upon a showing of reasonable neces- 
sity for such action in the public in- 
terest, the court shall issue the order 
applied for. After opportunity to the 
person affected for a hearing concern- 
ing the extension of the authoriza- 
tion, the court may extend the order 
for the period of the proceeding be- 
fore the Postmaster General or for 
such shorter or longer period as the 
court shall deem proper. The burden 
of showing reasonable necessity for 
impounding the mail shall be upon 
the Postmaster General. 


The House then turned to the re- 
port of the Committee on Commu- 
nist Tactics, Strategy and Objectives, 
delivered by the Chairman, Herbert 
R. O’Conor, of Maryland. Senator 
O'Conor’s report was a progress re- 
port. Declaring that protection of the 
Constitution from the Communist 
threat was a primary responsibility 
of the Bar, Senator O’Conor reported 
that his Committee had had a series 
of conferences with representatives 
of state Bars and with the Attorney 
General to consider disciplinary pro- 
ceedings against lawyers who plead 
the protection of the Fifth Amend- 
ment in court or congressional com- 

(Continued on page 900) 
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Constitutional Law . . . segregation 


®" While the School Segregation 
Cases, 347 U.S. 483, had an obvious 
effect in the field of public education, 
they may merely show “which way 
the wind is blowing” in other fields, 
according to the United States Dis- 
trict Court for the District of Mary- 
land. Accordingly, in a series of cases 
involving swimming and 
beach facilities, the Court has held 


public 


that as far as it is concerned the 
“separate but equal” doctrine of 
Plessy v. Ferguson, 163 U.S. 537, re- 
mains law in the ambit of public 
recreational facilities. 

In what appears to be the first ju- 
dicial appraisal of the school segre- 
gation decisions, the Court conceded 
that there may be statements in the 
Supreme Court's opinion to support 
a broader conclusion, but noted that 
the Supreme Court held specifically 
that “in the field of public education 
the doctrine of ‘separate but equal’ 
has no place”. 

The Court declared that the rea- 
sons given by the Supreme Court for 
elimination of school segregation 
apply “with greatly diminished force, 
if at all, in the narrow field of public 
bathing and swimming facilities. . . . 
Segregation in this narrow field has 
little if any tendency to retard the 
educational or mental or any other 
development of Negro children and 
adults nor to deprive them of any 
of the benefits they would receive 
in a racially integrated system of 
bathing and swimming facilities, ex- 
cept social integration with white 


Editor's Note: Virtually all the material 
mentioned in the above digests appears 
in the publications of the West Pub- 
lishing Company or in The United 
States Law Week. 
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The current product of courts, 
departments 
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and agencies 


people.” Thus, the Court opined, the 
psychological damage to Negro chil 
dren resulting from segregation in 
public schools, where attendance is 
compulsory, which was emphasized 
in the Supreme Court decision, 
would not be present where recrea- 
tional facilities, the use of which is 
voluntary, are involved. 

The Court noted that it was 
bound by the decision of the Court 
of Appeals for the Fourth Circuit in 
Boyer v. Garrett, 183 F. 2d 582, up- 
holding segregation in recreational 
facilities where the facilities were 
equal, unless that case had been 
swept away by the Supreme Court's 
school decisions. “It may be that at 
some time in the near or distant fu- 
ture,” the Court concluded, “the Su- 
preme Court will seek to destroy the 
whole pattern of segregation and 
adopt the position that the state may 
no longer provide or require segre- 
gated facilities in any field. But it 
has not done so yet.” 

(Lonesome et al. v. Maxwell et al., 
U.S. D. C. Md., July 27, 1954, Thom- 


sen, J.) 


Courts . . . interference of federal judi- 
ciary with states 

®" The Court of Appeals for the 
Fourth Circuit has refused to aid 
by injunction a North Carolina dog- 
racing track whose operations had 
been terminated by a decision of the 
North Carolina Supreme Court that 
the state’s dog-racing pari-mutuel 
statute violated the state’s constitu- 
tion and the general antigambling 
statute of the state. 

The track operator went into the 
federal court seeking an interlocu- 
tory injunction to restrain the state 
from interfering with the track on 
the grounds that the state court's de- 
cision impaired the obligations of 
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the track operator’s charter (granted 
before the statute allowing pari-mu 
tuel dog track operation was de 
clared unconstitutional) and also 
deprived it of property without due 
process of law. 

The Court rejected both conten- 
tions and declared that the federal 
courts were bound by the decision of 
the North Carolina Supreme Court 
that the statute relied upon was in 
valid. The obligation of contract un- 
der federal constitutional provisions, 
the Court continued, is not impaired 
by judgments of courts, but only by 
legislation. This would be true, the 
Court said, even if the decision of the 
state court had itself reversed prior 
state case law. The due process con- 
tention was turned down on the 
ground that the dog-track operator 
had no property right to engage in 
gambling found contrary to state 
law. 

The Court noted, moreover, that 
the principle that an injunction will 
not issue to enjoin enforcement of 
criminal statutes was applicable. 

(Carolina-Virginia Racing Asso- 
ciation v. Cahoon et al., C.A. 4th, 
July 20, 1954, Parker, C.J.) 


Criminal Law . . . forfeiture of vehicles 
engaged in illegal liquor traffic 
=" The Court of Appeals for the 
Fourth Circuit, with one judge dis- 
senting, has ruled that a vehicle be 
longing to a car rental service and 
used in the transportation of illegal 
liquor should not be forfeited where 
the rental service had no knowledge 
of the proposed illegal use, even 
though the service had not complied 
with 18 U.S.C.A. §3617 (b) (3) requir 
ing inquiries as to the reputation 
and liquor-law violation record o! 
the user. 

The statute provides for forfeiture 
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f vehicles used in illegal liquor traf- 

, but gives judicial power to remit 
r mitigate the forfeiture under cer- 
iin conditions—one of which is that 
1e owner or claimant of the vehicle 
is made the required inquiries. In 
ie instant case the Government con- 
eded that the rental service was 
vithout knowledge of the proposed 
legal use of the truck, and the 
laimant conceded that he had not 
made the statutory inquiries. He 
urged that this statutory provision 
did not apply to bailors for short 
periods, but only to those doing a 
banking or financing business, in- 
volving chattel mortgages and condi- 
tional sales, where the vehicle consti- 
tutes security and where credit 
inquiries are customarily made. 

The Court agreed with this con- 
tention. It conceded that the lan- 
guage of §3617 (b) (3) might put the 
case within its letter, but that the 
spirit of the section required a find- 
ing that the inquiry requirements 
were not applicable to rental services. 
Any other construction, the Court 
declared, would require rental serv- 
ices to make inquiries concerning its 
customers at odd times of nights and 
week ends and in situacions where 
the customer was many miles from 
his home. 

The Court warned, however, that 
its ruling would not necessarily ap- 
ply to fleet bailments or leases run- 
ning over an extended period of 
time. 

(Harris v. U.S. C.A. 4th, August 


1, 1954, Yobie, J.) 4, 


Housing right to occupy U.S. 


housing 


" The 1952 Gwinn Amendment to 
the Housing Act, barring members 
of organizations designated as sub- 
versive by the Attorney General from 
occupying Government-owned hous- 
ing, has withstood a constitutional 
challenge in the Municipal Court 
of Appeals for the District of Colum- 
bia. 

The tenants had refused to sign a 
ertificate of nonmembership in sub- 
\ersive organizations and were given 
statutory notice to quit. The ten- 
nts interposed a defense that the 


Gwinn Amendment was unconstitu- 
tional and that therefore the notice 
to quit based on alleged noncompli- 
ance with the Amendment was a nul- 
lity. The Government contended 
that the tenants could not raise that 
defense since the Government, like 
any other landlord, needed to give no 
reason for serving a notice to quit. 

The Court held that the defense 
of unconstitutionality was available 
to the tenants but that the Amend- 
ment “was an entirely reasonable ex- 
ercise of the Congressional power”. 
The Court continued that the legis- 
lation reflected the “wholly salutary 
view that since low-rent housing 
projects are subsidized by taxpayers’ 
money, the special benefits thereof 
shall be available only to loyal ten- 
ants, and not to those who elect to 
join and support organizations 
whose purposes are inimical to the 
public welfare.” 

(Rudder et al. v. U.S., Mun. Ct. 
App., D.C., June 9, 1954, Cayton, 
J., 105 A. 2d 741.) 


Insurance Law .. . parol evidence 


® Parol evidence relating to con- 
versations between an insured and 
the insurer’s agent is admissible 
where, under applicable law, the 
insured’s misrepresentations will not 
void a life policy unless they are 
made with an intent to deceive. This 
is the decision of the Court of Ap- 
peals for the Tenth Circuit in a case 
involving a double indemnity policy 
in which the insurer contended that 
the insured had misrepresented his 
physical condition in the applica- 
tion. 

The insured died while taking a 
bath, either from a head bruise, from 
water in the lungs or from a com- 
bination of both. The insured’s wife 
was permitted to testify concerning 
the conversation her husband had 
with the insurer’s agent at the time 
the application was completed. The 
jury found the death accidental with- 
in the double-indemnity provisions 
of the policy and returned a verdict 
against the company. Utah law ap- 
plied since it was a diversity case 
tried in Utah. 

The Court examined Utah case 


What's New in the Law 


and statute law and determined that 
it provides that an insurance con- 
tract shall not be voided by the 
insured’s misrepresentations unless 
they are knowingly, wilfully and in- 
tentionally made with an intent to 
deceive or defraud. The burden of so 
proving, the Court declared, would 
rest upon the insured’s beneficiary. 
Thus, the Court concluded, the wid- 
ow’s testimony was admissible over 
the company’s objection that it tend- 
ed to vary the terms of a written 
contract, in that the policy itself pro- 
vided that no agent of the company 
had authority to make any conces- 
sions or vary the terms of the insur- 
ance contract. 

(Prudential Insurance Company 
of America v. Willsey, C.A. 10th, Au- 
gust 3, 1954, Kennedy, J.) 


Negligence . proximate cause 


® The Court of Appeals for the Sec- 
ond Circuit, with one judge dissent- 
ing, has held that the manufacturer 
and retailer of a baby bathinette 
cannot be liable for injuries result- 
ing from intense burning of the 
bathinette’s magnesium alloy legs 
where the fire did not originate in 
the legs but from another and un- 
known source. 

The fateful bathinette legs were 
constructed of a magnesium alloy 
which, when ignited, burned with 
an intensely hot flame. In order to 
ignite, however, they had to be sub- 
jected to a temperature of almost 
1,100° Fr. A fire of unknown origin 
had developed in the plaintiffs’ 
apartment, causing the legs to ignite, 
but it was conceded that the fire had 
not started in the bathinette. 

The trial court had instructed the 
jury that there could be no recovery 
unless it found that “this baby bathi- 
nette was the cause of the occurrence 
of the fire originally”, and the plain- 
tiffs, turned down by the jury, con- 
tended this instruction was errone- 
ous. 

The Court ruled that the bathi- 
nette was not an inherently danger- 
ous instrumentality and that there 
had been no evidence that it was in 
any way dangerous in ordinary use. 
Only in a situation of abnormality, 
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the Court continued, would the 
bathinette be dangerous. In such 
a situation, the Court concluded, 
neither the manufacturer nor vendor 
is liable for a result caused by sub- 
jection of the article to unusual and 
extraordinary conditions. Thus the 
trial court’s instruction was correct. 

The dissenting judge felt that the 
case should be approached from the 
standpoint of whether the defend- 
ants should reasonably have foreseen 
that a fire in the user’s home would 
ignite the magnesium alloy legs. The 
occurrence of a fire, he declared, was 
certainly such a foreseeable event. 

(Hentschel et al. v. Baby Bathi- 
nette Corporation et al., C.A. 2d, 
July 27, 1954, Chase, C.J.) 


Newspapers . 
vertising 


. . right to refuse ad- 


® A New York court has ruled that, 
in the absence of a legislative pro- 
vision to the contrary, a newspaper 
is in the nature of a private enter- 
prise and that it may therefore re- 
ject any advertising submitted to it. 
In so holding, the Supreme Court 
of Orange County further said that 
the newspaper's reason for refusing a 
proposed advertisement was imma- 
terial, in the absence of a conspiracy 
or an attempt at unlawful 
nopoly. 

The case arose on a motion to dis- 
miss a complaint seeking an injunc- 
tion directing the newspaper to ac- 
cept the plaintiff's advertising upon 
tender of the usual charges. The 
complaint alleged that the news- 
paper’s refusal was caused by per- 
suasion and coercion of local mer- 
chants in competition with the 
plaintiff. 

The Court, faced with a case of 
first impression in New York, adopt- 
ed the majority view that a news- 
paper may reject advertising sub- 
mitted to it. The Court refused to 
follow an Ohio decision ruling that 
the newspaper business was clothed 
with a public interest—a sort of 
quasi-public business bound to treat 
advertisers without discrimination. 
The Court noted that there were no 
legislative enactments regulating the 
matter and that there was no rule in 


mo- 


the common law forbidding dis- 
crimination, similar to the rules ap- 
plicable to common carriers and 
inns. 

(Poughkeepsie Buying Service, Inc. 
v. Poughkeepsie Newspapers, Inc., 
N.Y. S.C., Orange Co., June 1, 1954, 
Eager, J., 121 N.Y.S. 2d 515.) 


Schools . . . claim of privilege against 
self-incrimination 

® The refusal of a_ public-school 
teacher to answer questions about 
his Communist Party affiliations and 
activities on the ground of his privi- 
lege against self-incrimination is 
“conduct unbecoming a_ teacher” 
and sufficient cause for dismissal, ac- 
cording to the Massachusetts Su- 
preme Judicial Court. 

The case manifested the familiar 
factual pattern of an inquiry con- 
ducted by a congressional subcom- 
mittee at which the teacher refused 
to answer several questions. Under 
Massachusetts statutes, the teacher, 
who was hired “at discretion,” could 
be dismissed for “inefficiency, inca- 
pacity, conduct unbecoming a teach- 
er... insubordination or other 
good cause”. By judicial interpreta- 
tion this language has been held to 
include a ground “which is not ar- 
bitrary, irrational, unreasonable: or 
irrelevant to the . . . task of build- 
ing up and maintaining an efficient 
school system”. 

The Court declared that the re- 
sponsibility of determining grounds 
for dismissal rested primarily with 
the school board rather than the 
courts, and it ruled that, applying 
the judicial standard, the dismissal 
was not arbitrary, irrational, un- 
reasonable or irrelevant. 

The Court conceded that a refusal 
to testify does not prove guilt nor 
imply it in a criminal case. “But 
the question here is not one of guilt 
or innocence,” the Court said. “It 
is a question of administration by a 
public board in the public interest.” 
The Court declared that “multi- 
tudes of people in this community” 
regard communism with abhorrence, 
and that whether the feeling was 
right or wrong “nothing the Court 
can do or say will prevent the pub- 
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lic from drawing its own inferences 
from refusals to testify.” 

The Court rejected an argument 
that the dismissal violated the teach 
er’s right to due process because it 
was in derogation of his rights under 
the Fifth Amendment. It recalled 
Justice Holmes’ famous statement in 
McAuliffe v. Mayor & Aldermen of 
New Bedford, 155 Mass. 216: “The 
petitioner may have a constitutional 
right to talk politics, but he has no 
constitutional right to be a police- 
man.” 

Recently the New York Court of 
Appeals in Daniman v. Board of 
Education, 306 N.Y. 532 (40 A.B.A.]. 
708; August, 1954), affirmed the dis- 
missal of a public-school teacher for 
invoking the Fifth Amendment in a 
communism inquiry, but on some- 
what different grounds from those in 
the instant case. There the Court 
held applicable a section of the New 
York City Charter providing for dis- 
missal if the teacher refused to an- 
swer any question “regarding the 
property, government or affairs of 
the city . . . on the ground that his 
answer would tend to incriminate 
him”. 

(Faxon v. School Committee of 
Boston, Sup. Jud. Ct. Mass., July 1, 
1954, Qua, C. J.) 


Taxation . . . effect of devaluation of 
foreign currency 


* An importer has been held by the 
Court of Appeals for the First Cir- 
cuit to have received taxable income 


as a result of the devaluation of the 
pound sterling in 1949 after the im- 
porter had purchased lambskins in 
New Zealand and before it had paid 
for them in the United States. 

Dealing through international 
banking channels, the importer en- 
joyed what the Court termed a 
“windfall” when it was able to pur- 
chase pounds sterling to cover its 
sight drafts at a lesser rate than 
would have been the case had the 
exchange rate remained the same. 
What resulted from the devaluation, 
the Court ruled, fell within the “all- 
embracing definition of ‘gross in 
come’ ” of IRC §22(a). 

The Court rejected an alternative 
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iterpretation of the transaction 
fered by the importer. Under this 
roposal no profit would result from 
1e devaluation, but the lesser cost 
f the lambskins would have been re- 
ected in a presumptive higher net 
ncome (by virtue of a lower inven- 
ory basis) in the importer’s future 
returns. 

(Willard Helburn, Inc. v. Com- 
nisstoner, C.A. Ist, July 22, 1954, 
Magruder, C.J.) 


Taxation . . . ill-gotten gains 


® The doctrine of Commissioner v. 
Wilcox, 327 U.S. 404, that embez- 
zled money is not taxable income, al- 
ready suffering from the Supreme 
Court’s later circumscription in 
Rutkin v. U.S., 343 U.S. 130, has 
been found by the Court of Appeals 
for the Fourth Circuit to have no 
application beyond its facts. 

In the instant case the taxpayer 
was in charge of disposing of his 
employer's surplus land. He schemed 
with another person to secure pur- 
chasers who bought the land at pric- 
es in excess of what was reported to 
the employer. The taxpayer pocketed 
the difference. When his defalcation 
was discovered he gave his employer 
a note for his ill-gotten gain, the note 
being secured by a mortgage on real 
estate he had purchased with the 
money received under the scheme. 

The taxpayer contended that the 
money amounted in essence to em- 
bezzled funds and that under the 
Wilcox case it was not income. But 
the Court held that the Rutkin case, 
which involved funds secured by 
extortion, controlled. The fact that 
the taxpayer had no claim to the 
money and was under an obligation 
to repay made no difference, the 
Court said. “We think it perfectly 
clear,” the Court declared, “that 
through the fraudulent transactions 
in which [the taxpayer and his co- 
hort] were engaged they received 
moneys over which they had com- 
plete control, which they treated as 
a part of their estates, which resulted 

1 economic value to them. . .” 

(Briggs v. U.S., C.A. 4th, July 28, 

954, Parker, C.J.) 





Taxation . . 
come 


. partner's post-death in- 


® The Court of Appeals for the 
Tenth Circuit has joined the Third, 
Fifth and Eighth Circuits in holding 
that the post-death income of a de 
ceased partner from the partnership 
may be reported by the personal rep 
resentative in a fiduciary return for a 
year following the partner’s death 
and need not be reported in the dece 
dent’s final return. 

The deceased partner reported on 
a calendar year basis, whereas the 
partnership return was filed on a fis 
cal year basis ending February 28. 
The partner died in August of 1946 
and his personal representative filed 
a final return for the calendar year 
1946 including the partnership dis- 
tribution made to him for the part 
nership fiscal year ending Febru- 
ary 28, 1946. 

At the close of the partnership's 
fiscal year on February 28, 1947, 
another distribution was made to the 
deceased partner in accordance with 
provisions of the partnership con- 
tract. The personal representative 
reported this distribution in a fiduci- 
ary return under I.R.C. §126 (a) (1) 
as income “not properly includible 
in respect of the taxable period in 
which falls the date of death” and 
where “the right to receive the 
amount is acquired by the decedent's 
estate from the decedent”. The Com- 
missioner contended that insofar as 
the decedent’s account was con 
cerned, the partnership terminated 
with his death, and that the amount 
later received should have been re 
ported in the return for the period 
ending with his death. 

The Court rejected this conten- 
tion and ruled that the partnership 
agreement was sufficiently specific 
with respect to the continuance of 
the partnership after death of one of 
the partners to warrant reporting 
of the income in the subsequent tax- 
able period. 

(Commissioner v. Estate of Tyree, 
C.A. 10th, July 17, 1954, Pickett, J.) 
Trade-Marks . . 


. infringement 


=" The use of the name “Minute 





Made” as applied to frozen meats in- 
fringes the name “Minute Maid” as 
applied to frozen fruit juice concen- 
trates, according to the Court of Ap- 
peals for the Fifth Circuit. 

The “Minute Made” people con 
tended that they could not be en- 
joined from using their name be- 
cause it applied to a different and 
non-competitive food product from 
frozen fruit juice concentrates and 
also because it actually described 
their product. 

The Court ruled, however, that 
the Lanham Act [15 U.S.C.A. §1051 
et seq.], under which “Minute Maid” 
was registered, protected the owner 
of a registered trade-mark beyond 
the goods specified in its certificate. 
The Court declared that the Act 
adopted the principle of the Restate- 
ment of Torts that protection ex- 
tends to “goods so related in the mar- 
ket to those on which the trade- 
mark or trade name is used that the 
good or ill repute of the one type of 
goods is likely to be visited upon the 
other”. Applying this statement to 
the case, the Court declared that 
since both products, although dif- 
ferent, were sold in grocery stores, 
confusion did exist. 

The defendant had also contended 
that “Minute Made” described its 
product, but the Court turned this 
down by saying that although the 
meat product was processed, it could 
not properly be called “made”, and 
that although the housewife may 
take only a minute to warm the prod- 
uct, someone had cooked it much 
longer during processing. 

(Pure Foods, Inc. v. Minute Maid 
Corporation, C.A. 5th, July 30, 1954, 
Rives, J.) 


Trusts . . . insurance trusts 


® The Supreme Court of Oregon has 
made a re-examination of the legal 
relationships created by life insur- 
ance in reaching a conclusion hold- 
ing valid an insurance trust against 
a contention that the trust instru- 
ment was a testamentary disposition 
revoked by a subsequent will. 

The case was one of first impres- 
sion for Oregon, although insurance 


October, 1954 * Vol. 40 875 


What's New in the Law 





ee ad 


















































































































































































































































































































































































































































What's New in the Law 


trusts have been approved in many 
states. The difficulties experienced 
by courts that have considered the 
question is in putting their finger on 
a trust res. This had led to analyses of 
the relationship of insured, insurer 
and beneficiary under a life insur- 
ance policy. 

The Court in the instant case 
noted that under the older view the 
beneficiary was usually held to be the 
owner of the policy. This view, the 
Court remarked, was understandable 
since in earlier days life insurance 
contracts did not have loan or cash 
values and no power of assignment 
or change of beneficiary. 

The more modern view, the Court 
continued, is that the beneficiary re- 
ceives only an expectancy or contin- 
gent interest which matures at the 
insured’s death, although some 
courts hold that the beneficiary 
takes a vested interest subject to 
divestiture upon change of benefici- 
ary. 

The Court declared that it was 
not necessary to adopt either of 
these theories to sustain the validity 
of the insurance trust. It said that 
its own view was that ownership of 
a modern life insurance policy was 
divided between the insured and the 
beneficiary, but that the beneficiary's 
rights were primary. But, the Court 
continued, even if it were held that 
the beneficiary had only an expect- 
ancy, there would be a sufficient 
trust res, because the third-party 


Group Life 

Insurance Plan 

(Continued from page 860) 

would receive additional protection 
in the amount of $1,000 at a rate 
not presently attainable through an 
ordinary life policy. 

The limit of the group life insur- 
ance policy to $2,000 is made in that 
amount so that there will be no in- 
vidious distinction between the older 
members of the Association, whose 
professional income would make the 
payment of such a premium an in- 


beneficiary would have a_ present 
right to fulfillment of the insurer’s 
promise to pay. 

(Gordon v. Portland Trust Bank, 
Sup. Ct. Ore., June 17, 1954, Lusk, 
J.. 271 P. 2d 652.) 


Workmen's Compensation . . . neurosis 


® A neurosis or anxiety state caused 
by seeing a fellow worker fall eight 
stories to his death is not a compen- 
sable injury under Texas workmen’s 
compensation laws, according to the 
ruling of Galveston Court of Civil 
Appeals. 

A movable scaffold on which the 
claimant and another were working 
gave away and the other worker fell 
to his death. The claimant was able 
to cling to the scaffold cable and then 
get to a building. He received only 
a small bruise on his leg. His claim, 
however, was based on the existence 
of a neurosis caused by seeing the 
horrible death of his co-worker. He 
contended that he now “froze” emo- 
tionally while on scaffolds and that 
he was unable to perform all his 
duties as an iron worker. 

The Court held that such a neu- 
rosis, whether it be called an anxiety 
state or a nervous illness, was not a 
compensable injury within the 
meaning of the Texas statute which 
provides that “injury” shall be con- 
strued to mean “damage or harm 
to the physical structure of the body 
and such diseases or infection as nat- 
urally result therefrom”. 


consequential incident in their pro- 
fessional life, as against the youngest 
member of the Association, just be- 
ginning his professional career, and 
because the premium under the en- 
rollment will be so small, he can 
have pride in being one of the group 
contributing to the great future work 
of the American Bar Center, and at 
the same time secure protection of 


one for whose welfare he is respon- 
sible, which he could not obtain if 


he were not a member of the Asso- 
ciation. 
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The Court distinguished the in 
stant case from those in which the 
neurosis resulted from an actual in 
jury, which cases the Texas courts 
had held compensable. In the pres 
ent case, the Court pointed out, the 
neurosis resulted from fright and 
not an injury. 

(American General Insurance 
Company v. Bailey, Ct. Civ. App. 
Texas, June 3, 1954, Hamblen, J., 
268 S.W. 2d 528.) 


What's Happened Since . . . 


® On May 19, 1954, the New York 
Supreme Court, Appellate Division, 
Third Department [130 N.Y.S. 2d 
904] affirmed the decision of the New 
York Supreme Court, Albany Coun 
ty, in Jordan v. Loos, 125 N.Y.S. 2d 
at 447 (digested in 40 A.B.A.]. 61; 
January, 1954), that correspondence 
and other memoranda communicated 
to the Board of Parole of the State 
of New York in regard to a parole 
hearing are not available for public 
inspection. 


® On May 27, 1954, the Cowrs of 
Appeals of New York [120 N.E. 2d 
530] reversed the decision of the 
Appellate Division, First Depart- 
ment, in Cherkis v. Impellitteri, 124 
N.Y.S. 2d 816, digested in 40 A.B.A.]. 
60; January, 1954), and held that a 
report from New York City’s Com 
missioner of Investigation to the 
Mayor should not be open to public 


inspection. 


The proposed group life insurance 
plan should become effective at an 
early day but that day will be earlier 
than otherwise if the plan is sup 
ported by the loyal and aggressive 
sponsorship of the Junior Bar Con 
ference and because it will receive 
enthusiastic support from every mem 
ber of the American Bar Association 
constituting themselves a “Commit 
tee of the Whole” even though some 
of them by reason of age are not to 
be included in the benefits of th 
present plan. 
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Tax Notes 





® Prepared by Committee on Publications, Section of Taxation, Harry K. Mans- 


field, Chairman. 





Gifts of Life Insurance and Annuities as Future Interest 
Under the Federal Gift Tax Exclusion 


® The gratuitous transfer of a life 
insurance or annuity contract and 
subsequent payments of the premi 
ums thereon when the donor relin- 
quishes by the transfer all incidents 
of ownership therein constitutes a 
gift for purposes of the federal gift 
tax. Such incidents of ownership 
include the power to change the 
beneficiaries, to borrow against the 
reserve value of the contract, to re- 
ceive dividends thereon, and to sur- 
render the contract for its cash value. 
Upon such a transfer, the donor may 
take advantage of the annual $3,000 
exclusion in computing his tax. 
Gifts of “future interests” in proper- 
ty are, however, excepted from this 
exclusion. Section 1003 (b) (3) of the 
Internal Revenue Code of 1939 and 
2503 (b) of the 
Revenue; Code of 1954 


Section Internal 

In General. The purpose of the 
gift tax exclusion lies primarily in 
the impracticability of reporting 
many small gifts. As was further ex- 
plained in the legislative history of 
Section 504 of the Revenue Act of 
1932, from which the presently ap- 
plicable exclusion and exception 
thereto are derived, the purpose of 
the exception to the exclusion is as 
follows: (S. Rep. No. 655, 72d Cong., 
Ist Sess., page 31) 

Ihe exemption being available only 
in so far as the donees are ascertain- 
ible, the denial of the exemption in 
the case of gifts of future interests 
is dictated by the apprehended diff- 
culty, in many instances, of determin- 
ing the number of eventual donees 
and the values of their respective 
gifts. 


Illustrative of the need for such 
an exception to the gift tax exclu- 
sion, in accordance with the above 
legislative statement, are gifts in 
trusts to accumulate income and 
then to distribute the income and 
corpus to beneficiaries not yet born 
at the time of the gift and only if 
living at the time of distribution. 
Since each beneficiary of the trust, 
and not the trust itself, is the donee 
of the gift within the meaning of 
the gift tax exclusion, Helvering v. 
Hutchings, 312 U.S. 393 (1941), the 
number and amount of the exclu- 
sions cannot be computed when the 
number of donees and amounts of 
their gifts are not ascertainable at 
the time of the gifts. Accordingly, 
such gifts are properly considered 
“future interests”. United States v. 
Pelzer, 312 U.S. 399 (1941), and 
Ryerson v. United States, 312 U.S. 
405 (1941). 

After the determination of this 
issue, the next problem to arise in- 
volved the situation in which the 
number of donees and the amount 
of the gifts in trust to each were as- 
certainable, but no donee was as- 
sured of receiving his share from the 
trustee until some time after the date 
of the gift. Again the legislative his- 
tory of the Revenue Act of 1932 pro- 
vided a basis for a solution of the 
issue. The Committee Reports stat- 
ed that the term ‘future interests” 
referred to “any interest or estate, 
whether vested or contingent, limited 
to commence in possession or enjoy- 
ment at a future date”. Under such 
a definition, the gifts to the trust 





beneficiaries in this situation were 
held to be future interests, because 
possession and enjoyment thereof 
were deferred to a future date in 
relation to the date of the gift. Fon- 
Commissioner, 324 U.S. 18 
(1945) and Commissioner v. Disston, 
325 U.S. 442 (1945). 

Thus, while apparently the princi- 


dren v. 


pal reason for the future interest 
exception to the gift tax exclusion 
is the uncertainty over the number 
of eventual donees and the values of 
their respective gifts, both of which 
must be known to compute the 
amount of the exclusion, the defini- 
tion set forth in the 1932 Commit- 
tee Reports which denies the exclu- 
sion with respect to a gift of property 
where the possession or enjoyment 
is deferred to a future date, even 
though the donee and amount of the 
gift are at all times ascertainable, 
may be more comprehensive. In ap- 
plying the postponement of posses- 
sion and enjoyment test, however, 
the principal purpose of the future 
interest exclusion should not be for- 
gotten. Otherwise application of this 
statutory provision will lead to re- 
sults that Congress never intended, 
especially in connection with gifts of 
life insurance and annuity contracts. 

This analysis may be supported 
by Section 2503 (c) of the Internal 
Revenue Code of 1954 which chang- 
es the rule for 1955 and subsequent 
years in the case of minors. Under 
this provision, it is no longer neces- 
sary that the property or income be 
expended during the minority peri- 
od. It is only necessary that all 
amounts not so expended pass to the 
donee upon his attaining majority 
or, in the event of his prior death, 
be payable to his estate or as he 
may appoint by will under a general 
power of appointment. 

Gifts in Trust. Whether a gift 
of a present or a future interest has 
been made to the beneficiary of a 
trust depends, in general, upon the 
following: if the trustee from the 
date of the gift is under an obliga- 
tion to distribute the property at 
any time thereafter to or for the 
benefit of the beneficiary, then the 
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Tax Notes 


exclusion from the taxable gift is 
allowed. The gift is that of a present 
interest. Edward J. Kelly, 19 T.C. 
27 (1952). On the other hand, if the 
trustee has a discretionary power to 
distribute the property to the bene- 
ficiary, then the gift tax exclusion 
is not allowed, since the gift is that 
of a future interest. United States v. 
Knell, 149 F. 2d 330 (7th Cir. 1945). 

These same principles have been 
applied where the trust property con- 
sists of life insurance or annuity con- 
tracts and the proceeds are payable 
to designated beneficiaries either on 
the death of the insured or at some 
other future date. It is manifest that 
in most instances a transfer of a 
policy in trust, the proceeds or in- 
come therefrom to be paid at the 
insured’s death or at a subsequent 
date, creates a future interest. More- 
over, a transfer of the contracts and 
payment of premiums thereafter are 
gifts of future interests where the 
trustee is under no obligation to 
exercise the immediate incidents of 
ownership of the contracts and to 
make distribution of the corpus of 
the trust to the beneficiaries or for 
their benefit. Francis P. Bolton, 1 
T.C. 717 (1943). The rule has there- 
fore evolved that the donee or trust 
beneficiary must be given all present 
rights in the policy. These would 
include the right to the cash sur- 
render value, the right to dividends 
and the right to make loans. If, for 
any reason, the beneficiary’s rights 
are restricted, the interest trans- 
ferred is deemed future and hence 
not entitled to the exclusion, except 
in accordance with the change with 
respect to minors effected by the 
new Code. Cf. Jesse S. Phillips, 12 
T.C. 216 (1949). 


Gifts Not in Trust. Ordinarily 
a gift of a contractual right, not in 
trust, such as that created by an 
insurance or annuity contract, is a 
gift of a present interest, even though 
payment thereunder is deferred to 
a later date. This is true because, if 
the donee owns the contract, he can 
immediately dispose of it or borrow 
on it. These rights constitute posses- 
sion and enjoyment of the contract. 
However, the donor may create re- 
strictions on the donee’s immediate 
possession and enjoyment of a life 
insurance or an annuity contract 
other than by the imposition of a 
trust that may result in the gift of 
a future interest. Treasury Regula- 
tions 108, Section 86.11. 

Thus, in Joe J. Perkins, 1 T.C. 
982 (1943), the donee was not given 
the right to surrender or to borrow 
against the policy and the interest 
conveyed was held to be that of a 
future interest. In Elizabeth C. Mor- 
row, 2 T.C. 210 (1943), the second 
donee was to receive an annuity con- 
tingent upon the death of the first 
donee-annuitant only if payments 
under the first annuity had not al- 
ready then been made totaling the 
cost of the contract. Under these cir- 
cumstances the second donee re- 
ceived no immediate possession and 
enjoyment of the annuity contract 
and hence received a future interest. 
This was true, not because of the con- 
tingency and futurity of the pay- 
ments to him, but because he re- 
ceived by the gift none of the im- 
mediate incidents of ownership in 
the contract. See also Roberts v. 
Commissioner, 143 F. 2d 657 (5th 
Cir. 1944). 

A further problem was raised in 
Skouras v. Commissioner, 188 F. 2d 
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831 (2d Cir. 1951). There, the dono: 
assigned insurance contracts on his 
life separately to each of his children, 
but gave them jointly the incidents 
of ownership therein. Payments of 
premiums on the policies were held 
to be gifts of a future interest, be 
cause possession and enjoyment of 
the property were postponed either 
to the date of his death or to such 
prior time as the children acting 
jointly might exercise these rights. 
Both the Tax Court and the Court 
of Appeals indicated that, if each 
beneficiary had been given the right 
alone to exercise the incidents of 
ownership in his contracts, gifts of 
present interests would have resulted. 
In view of the fact that the donees 
and the amount of their gilts were 
ascertainable and that therefore the 
number and amount of the gift tax 
exclusions could have been easily 
computed, it may be that the result 
reached is contrary to the original 
intendment of the exception to the 
gift tax exclusion. 

Even though there are other ques- 
tions in the general area of ‘future 
interests” and the gift tax “exclu- 
sion” that continue to occasion difh- 
culty, the rules relating to the appli- 
cability of the $3,000 annual exclu- 
sion to transfers of life insurance and 
annuities, in the main, have been 
delineated. Moreover, the problem 
of obtaining the exclusion for gifts 
(including insurance and annuity 
contracts) to minors—the present pri- 
mary source of controversy in this 
entire area—has been somewhat clari- 
fied by the Internal Revenue Code of 
1954. 


Contributed by Committee Member 
Charles B. Bayly, Jr. 
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Activities of Sections 








™" Each of the seventeen Sections of the Association held its own sessions 
either before or during the Annual Meeting of the Association in Chicago last 
August. At the request of the Board of Editors, the officers of the Sections have 


supplied the following accounts of the sessions of their organizations. Some 


of the accounts were received too late for inclusion in this issue of the Journal 


and will appear in later issues. 
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SECTION OF 
ANTITRUST LAW 


® At the opening session on Wednes- 
day, August 18, of the Section of 
(Antitrust Law the following officers 
were elected: Chairman, William 
Simon, of Washington, D. C.; Vice 
Chairman, Fred E. Fuller, of To- 
ledo, Ohio. 

The three new members of the 
Council who were elected to serve 
three-year terms are: Hubert Hick- 
am, of Indianapolis, Indiana; C. W. 
Sellers, of Cleveland, Ohio, and 
Herman Selvin, of Los Angeles, Cali- 
fornia. 

Lowell C. Wadmond, of New York 
City, was elected to the Council to 
complete the one-year term of Mr. 
Fuller. 

At the first general session there 

as a symposium on “The Defense 
an Antitrust Proceeding’. The 





speakers were as follows: Investiga- 
tion, Lowell C. Wadmond, New 
York, New York; Pretrial, John T. 
Chadwell, Chicago, Illinois; Trial, 
Luther Day, Cleveland, Ohio; Set- 
tlement, Charles A. Horsky, Wash- 
ington, D. C. 

On Thursday, August 19, at the 
second general session there was 
another symposium on “The Rem- 
edies in an Antitrust Proceeding”, 
with the members of the Antitrust 
Section being heard on the following 
subjects: Fine and Imprisonment, 
Lamar Cecil, Beaumont, Texas; In- 
junctions and Divestiture, H. Tem- 
pleton Brown, Chicago, Illinois; 
Treble Damages and Counsel Fees, 
Morris M. Doyle, San _ Francisco, 
California; Unenforceable Contracts 
and other Consequences, Laurence 
I. Wood, New York, New York. 

Both of the general sessions were 
well attended and the Section com- 
pleted its proceedings at Chicago 
at an overflow luncheon in the May- 
fair Room of the Blackstone Hotel. 
Talks on “Current Developments 
in the Field of Trade Regulation” 
were given by Edward F. Howrey, 
Chairman of Federal Trade Commis- 
sion; Stanley N. Barnes, Assistant 
Attorney General in Charge of the 
Antitrust Division, and S. Chester- 
field Oppenheim, Co-Chairman of 
the Attorney General’s National 





Committee To Study the Antitrust 
Laws. 

Copies of the papers delivered at 
the two sessions and luncheon will 
be published in the annual fall 
publication of the Section. 
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Fabian Bachrach 


SECTION OF 
ADMINISTRATIVE LAW 


=" The first session of the 1954 an- 
nual meeting of the Section of Ad- 
ministrative Law, held at the Black- 
stone Hotel on Monday afternoon, 
August 16, was devoted primarily to 
a lively panel discussion, with active 
participation from the floor, under 
the general title “Do Administrative 
Proceedings Endanger the Public?” 
The discussion fell into three parts, 
the first dealing with problems of lay 
practice and restrictions on practice 
by lawyers before federal administra- 
tive agencies, with particular refer- 
ence to the proposed Administrative 
Practitioners Act, the second with 
procedural aspects of administrative 
agency proceedings, and the third 
with judicial review. Discussion un- 
der the second subtitle raised ques- 
tions, for example, as to the ade- 
quacy of public information as to 
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Activities of Sections 


agency action and procedures, as to 
whether agency proceedings are gen- 
erally conducted with the dispatch 
that may properly be expected, and 
as to the extent to which uniformity 
in procedural rules is feasible and 
desirable. So much interest was de- 
veloped in these subjects that there 
was time only to broach two ques- 
tions as to judicial review: the rule 
of Gray v. Powell, involving judicial 
deference to administrative statutory 
interpretation, and the question 
whether there should not be wider 
availability of judicial review as to 
alleged administrative abuse of dis- 
cretion. 

Active participants in the discus- 
sion included administrative officials 
(among them Chairman Howrey 
and General Counsel Kintner, of the 
Federal Trade Commission, and 
General Counsel Gatchell, of the 
Federal Power Commission) and ac- 
tive practitioners. It was thought 
that the discussion would be useful 
to the President’s Conference on Ad- 
ministrative Procedure and to Task 
Force IV on Legal Services and Pro- 
cedure of the Hoover Commission, 
representatives of both being in at- 
tendance. 

The strong consensus of those in 
attendance at the meeting was that 
the discussion had been highly suc- 
cessful and that such programs 
should be made a regular feature 
of our annual meetings. 


The general discussion at the 


Monday afternoon session was pre- 
ceded by emergency action on two 
matters to be brought promptly be- 
fore the House of Delegates. The 
Section approved a recommendation 


of the Council, which had _ been 
worked out by the Council in col- 
laboration with the Section of Crim- 
inal Law, that the Association op- 
pose enactment of H.R. 569, 83d 
Cong., in the form in which it had 
passed the House of Representatives 
and had been scheduled for hearing 
the next day in the Senate Commit- 
tee on the Judiciary. H.R. 569 in its 
then form provided for the sum- 
mary impounding of mail by the 
Postmaster General in obscenity, 
lottery and fraud cases, with pro- 


vision for subsequent judicial re- 
view. The recommendation of the 
Council, adopted by the Section, 
that afternoon by the 


House of Delegates (see page 871 of 


and later 


this issue) was that such impounding 
could be only on prior application 
by the Postmaster General to a 
United States District Céurt. H.R. 
569 did not pass the Senate, and the 
subject will be up again in the 84th 
Congress. The second formal action 
taken by the Section on Monday 
afternoon was to concur with the 
Section of Taxation and the Stand- 
ing Committee on Unauthorized 
Practice of the Law in opposition to 
H.R. 9922, 83d Cong., which would 
have denied to the Secretary of the 
Treasury, in regula- 
tions to govern practice before the 
Department, the right to prohibit 


formulating 


practice solely because one who seeks 
that privilege “is not a member of 
any particular profession or calling”. 
Che Section’s position on this bill 
was also approved by the House of 
Delegates. 

The session on Tuesday morning, 
August 17, was devoted largely to 
consideration of problems relating 
to the appointment and status of 
federal hearing officers, presented 
initially by Earl W. Kintner, chair- 
man of the committee on that sub- 
ject of the President's Conference on 
Administrative Procedure, and by 
Richard S. Doyle, another member 
of the committee. All members of 
that committee, among whom there 
are some differences of opinion, had 
been invited to attend, but only 
Mr. Kintner and Mr. Doyle had 
found it possible to do so. After gen 
eral and lively discussion, again par- 
ticipated in by federal administrative 
officials, federal hearing officers, oth- 
er members of the President’s Con- 
ference, and other active practition- 
delegated to its 
Council authority to recommend to 
the House of Delegates at a later 
meeting the position to be adopted 


ers, the Section 


on this subject in amplification of 
the position recommended by the 
Section and adopted by the House 
at the 1954 mid-winter meeting. In 
making such recommendations the 
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Council will take into account th 
final report on this subject by the 
President’s Conference and such re 
port as may be made by the Hoove: 
Commission. 

At the Tuesday afternoon session 
the Section, among other things, 
adopted resolutions respecting ap 
plication of the Administrative Pro 
cedure Act to land-management mat 
ters in the Department of the In- 
terior; discussed the Good Faith Re 
liance Act (S. 1752, 83d Cong.; see 
39 A.B.A.J. 933), on which hearings 
have now been held and reports of 
a large number of federal agencies 
elicited by the Senate Committee on 
the Judiciary, and committed to the 
Council the matter of making de- 
tailed proposals to the House of 
Delegates as to the application and 
possible amendment of the Act, aft- 
er taking into account the Senate 
hearings and agency reports and the 
views of other Sections and Commit- 
tees of the Association; considered 
reports on a proposed code of con- 
duct for Government employees, on 
unreasonable and arbitrary statutory 
limitations on attorney's fees in mat- 
ters before administrative agencies, 
and on Government proposals to 
charge the cost of regulation to those 
subject to regulation; and adopted 
several amendments of the Section 
By-Laws, subject to approval by the 
House of Delegates. 

One By-Law amendment, urgent 
ly recommended by the retiring 
Chairman and approved unanimous- 
ly by the Council, would restore the 
one-year term of office for Chairman, 
Vice Chairman and Secretary. An- 
other would provide that the Sec 
tion Delegate is ex officio a member 
of the Council. A third, following 
amendment of Article XI, Section 1, 
of the Association By-Laws at the 
1953 annual meeting, would author 
ize the Council to act for the Sec 
tion between meetings of the Section 

Officers of the Section and Coun 
cil members elected at the conclu- 
sion of the meeting are Robert M 
Benjamin, of New York, Chairman 
Rufus G. Poole, of Washington 
Vice Chairman; Patricia H. Collins 
of Washington, Secretary; Ashley 
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ellers, of Washington, Section Dele- 
ite; and Carl McFarland, of Mis- 
ula, Charles B. Nutting, of Pitts- 
urgh, and Harold L. Russell, of 
\tlanta, members of the Council. 


Willoughby A. 
COLBY 





SECTION OF 
BAR ACTIVITIES 


® At the annual meeting of the As- 
sociation, this Section awarded to 
the following State and Local Bar 
Associations its Award of Merit: 
Che Florida Bar, State Bar Associa- 
tion of North Dakota, Boulder 
County (Colorado), Bar Association, 
and the Akron (Ohio) Bar Associa- 
tion. 

Honorable mention was awarded 
to the following Associations: Illi- 
nois State Bar Association, Minne- 
sota State Bar Association, Wiscon- 
sin Bar Association, Bar Association 
of San Francisco, Linn County (lo- 
wa) Bar Association, Union County 
(New Jersey) Bar Association, The 
Bar Association of the State of Kan- 
sas. 

On Tuesday, August 17, 1954, a 
splendid address was made by Otis 
R. Hess, Judge of the Court of Com- 
mon Pleas, Cincinnati, Ohio, on the 
subject of co-operation between the 
legal and medical professions in 
trials. He was followed by Luther M. 
Bang, of Austin, Minnesota, Chair- 
man of the Committee on Fees and 
Law Office Management of the Min- 
nesota State Bar Association, who 
discussed “How To Make Your Law 
Practice Pay”. 

On Wednesday, August 18, Leo E. 
Brown, Director of the Depart- 
ment of Public Relations of the 
American Medical Association, dis- 
cussed “Public Relations Between 
the Bar and Lay Groups”. He was 





followed by Archibald M. Mull, Jr., 
Sacramento, California, Chairman 
of the Committee on the Award of 
Merit, who discussed “How Your 
Association Can Win the Award of 
Merit”. Great interest was evinced 
in the Award of Merit entries, which 
were on display throughout the ses- 
sions of the Association. 

Willoughby A. Colby, of New 
Hampshire, was elected Chairman 
of the Section, and Harry Gershen- 
son, retiring Chairman, was selected 
to represent the Section in the House 
of Delegates. 


Ray 
GARRETT 





SECTION OF 
CORPORATION, BANKING 
AND BUSINESS LAW 


® Chicago meetings of the Section 
of Corporation, Banking and Busi- 
ness Law were highlighted by Ralph 
H. Demmler’s talk on “Public Offer- 
ings Under the Securities Act of 
1933, as Amended”. About 200 peo- 
ple attended this discussion by the 
Chairman of the Securities and Ex- 
change Commission, and it was fol- 
lowed by a stimulating question and 
answer period. This talk will be 
printed in the next issue of the 
Business Lawyer. 

At the first general meeting of the 
Section, there was a well attended 
discussion on “So They're Going To 
Incorporate the Business!” Problems 
of family corporations and incorpo- 
rated partnerships were considered, 
including prevention of transfers of 
stock to outsiders, protection of 
salaries and other income rights, veto 
power by stockholders and trustees 
on important issues, solution of disa- 
greements and deadlocks and the 


tax consequences flowing from such 
transactions including the effects of 
the Revenue Act of 1954. For those 
who were unable to attend, this dis- 
cussion will be printed in a future 
issue of the Business Lawyer. 

At the third general session of the 
Section, the Chairmen of the Com- 
mittees of the Section reported on 
developments in their fields of the 
law. These reports were brief, but 
pointed up matters of current inter- 
est and many useful suggestions were 
heard. A summary of the matters 
discussed will be made available to 
Section members in a future issue of 
the Business Lawyer. 

\t the same time, the Food, Drug 
and Cosmetic Law Division of the 
Section heard reports and addresses 
by high officers of the United States 
and Canadian Food and Drug Ad- 
ministrations, as well as an informa- 
tive panel discussion on the Food 
Chemical Additive Amendment to 
the 1938 Federal Food, Drug and 
Cosmetic Act. 

New officers of the Section were 
elected, including Ray Garrett, of 
Chicago, as Chairman of the Sec- 
tion, Paul Carrington, of Dallas, as 
Vice Chairman, Arthur Littleton 
of Philadelphia as Secretary, and Al- 
fred Heuston, of New York, as Sec- 
tion Delegate to the House of Dele- 
gates. Three new members of the 
Council were elected: Messrs. Dunn 
(New York) Malcolm (Boston), and 
Kupfer (New York). 


Walter P. 
ARMSTRONG 





SECTION OF 
CRIMINAL LAW 


* It has long been a policy of the 
Section of Criminal Law to aim at 
broadening the interest of all law- 
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Activities of Sections 


yers in the administration of justice. 
Thus it is always gratifying when 
Section programs are attended on an 
“SRO” scale. This was achieved re- 


peatedly during the Annual Meeting 
in Chicago. 

The opening session presented the 
Solicitor General of the United 
States in a discussion of “The Sen- 
tence of the Court”, in which the 
problem of disparate punishments 
was reviewed; Judge Sobeloff ad- 
vanced the suggestion that some 
form of appellate review might be 
provided for the sentence as well 
as for questions of law in criminal 
cases. Thereafter, two important 
scholarship projects, both tracing 
back, in part at least, to the Section, 
were described by their directors: 
Professor Arthur H. Sherry reported 
on the Jackson Committee’s study 
of the of criminal 
justice, followed by Professor Her- 
bert Wechsler on the American Law 
Institute’s Model Penal Code. 

At the second session, Charles M. 
Wilson, of the Wisconsin State Crime 
Laboratory, gave an illustrated lec- 
ture and demonstration of wire- 
tapping and surveillance devices, 
followed by a lively panel discussion 
of the legal and practical implica- 
tions of such “gadgetry” and its chal- 
lenge to the right of privacy. 

Next the Section honored its for- 
mer officer and friend of long stand- 
ing, the Chief Justice of the United 
States, who presided informally at 


administration 


a session on “Juvenile Delinquency”, 
conducted by Judge Luther W. 
Youngdahl and featuring addresses 
by Judge Theodore B. Knudson and 
Senator Thomas C. Hennings, Jr. 

The final session was devoted to a 
“workshop” presentation of a trial 
episode involving the issue of mental 
competency, conducted by Daniel 
P. Ward and Charles A. Bellows, of 
the Illinois Bar, with Drs. Harry R. 
Hoffman, William H. Haines, and 
Charles E. Smith as expert witnesses. 
Chief Justice Charles L. Dougherty, 
of the Criminal Court of Cook Coun- 
ty, served as presiding judge. 

The Section’s federal legislative 
program, bearing fruits of several 
years’ work, was the subject of 
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another report: one important 
measure, the Keating immunity bill 
(H.R. 6899, enacted as a substitute 
for S. 16) was signed by President 
Eisenhower August 20; five more 
were the subject of committee hear- 
ings in one or both Houses of Con- 
gress; three were favorably reported, 
and one passed the House of Repre- 
sentatives. 

Last year’s officers and Council 
were re-elected, with ex-Chairman 
Arthur J. Freund and former Sec- 
tion Delegate James J. Robinson 
changing places: Mr. Freund will 
serve as Delegate while Judge Robin- 
son will serve as a Council member. 
Committee chairmanships and _as- 
signments will remain largely un- 
changed; many of the Section’s com- 
mittees are in the midst of two-year 
or several-year projects. 

The National Association of Coun- 
ty and Prosecuting Attorneys has 
announced the appointment of its 
former President, Frank Coakley, as 
an official liason officer with the Sec- 
tion. This welcome indication of 
increasingly close co-operation be- 
tween the two organizations prom- 
ises mutual benefits. 

At long last, the Section of Crimi- 
nal Law is joining the ranks of dues- 
paying sections; effective immediate- 
ly, dues for membership will be 
$2.00 per annum. It is hoped that 
this requirement will hold the mem- 
bership more closely together, with- 
out at all diminishing the interest 
of Association members whose ac- 


tivities are concentrated in other 


sections. 


SECTION OF 
INTERNATIONAL AND 
COMPARATIVE LAW 


® The program of the Section on 
Tuesday, August 17, began with the 
annual Comparative Law Breakfast, 
sponsored jointly with the American 
Foreign Law Association. Antonio 
Rosa Sarabia, President of the Chi- 
cago branch of this association, and 
Victor Folsom, of the Section, as 
co-chairman, introduced the speakers 
of the occasion, Professor Edward 





Brunson 
MacCHESNEY 





Re and Homer 
cussed foreign law problems in the 
United States 
spectively. 


Angelo, who dis- 


and California, re- 

Following a welcoming address by 
Nathan William MacChesney, the 
oldest living former Chairman of the 
Section, the morning program con- 
sisted of a panel discussion on the 
subject of the United Nations Char- 
ter review. The panelists were Am- 
bassador Leslie Knox Munro, of 
New Zealand, and Ambassador 
Eduardo Zuleta Angel, Columbia, 
with the Administration’s views ex- 
pressed by David W. Wainhouse, 
Deputy Assistant Secretary of State 
for United Nations Affairs. Eugene 
Bennett, Chairman of the Section’s 
Committee on United Nations Con- 
stitutional Structure, presented the 
report of his committee on the same 
subject matter. 

The principal address of the Sec 
tion was that delivered at its joint 
luncheon with the Junior Bar Con- 
ference, by the Rt. Hon. Sir David 
Maxwell Fyfe, Secretary of State for 
the Home Department of Great Brit- 
ain. 

The closing afternoon session was 
also devoted to a panel program on 
the legal problems arising in connec 
tion with the projected St. Lawrence 
Seaway. David W. Mundall, Q.C 
of Canada, Orrin G. Judd, of New 
York, Robert L. Stern, of Chicago, 
and James L. Kunen, of Washing 
ton, D. C., Deputy General Coun 
sel of Defense Mobilization, pre 
sented Canadian and American as 
pects of legal and engineering prob 
lems. 


The new officers of the Section, 
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lected at the close of the session, 
ere: Brunson MacChesney, of Chi- 
igo, Chairman; George M. Morris, 
irst Vice Chairman; John Hazard, 
econd Vice Chairman, and Mrs. 
lelen L. Clagett, Secretary. Vacan- 
cies on the Council were filled by 
election of Herbert S. Little, of Se- 
attle, Washington, and John Wesly 
McWilliams, of Philadelphia. Ar- 
thur H. Dean, of New York, was 
elected Section Delegate to the House 
of Delegates. 


John 
RITCHIE Ill 





SECTION OF 
LEGAL EDUCATION AND 
ADMISSIONS TO THE BAR 


® The meetings were the best in 
several years. The attendance was 
larger and the interest was greater. 

The joint luncheon with the Na- 
tional Conference of Bar Examiners 
on Tuesday, August 17, was attend- 
ed by an overflow crowd. Professor 
John H. Fox, Jr., of the University 
of Mississippi Law School, discussed 
“Inquiry into the Moral Fitness at 
the Beginning of Law Study—Whose 
Business Is It?” He emphasized the 
joint responsibility of law faculties 
and bar examiners and urged agree- 
ment as to the precise role of each. 

The meeting of the Section fol- 
lowed the joint luncheon. The pro- 
gram consisted of a panel discussion 
on “Training in Professional Stand- 
ards—The Layman’s View of the 
Needs and the Bar's Responsibility”. 
Again the “standing room only” 
sign was out before the discussion 
ended. 

The point of view of the layman 
was well presented by John M. John- 
ston, Chief of the Editorial Staff of 
the Chicago Daily News, and John 


F. Stiles, Jr., President of Abbott 
Laboratories. Each pointed up the 
need out of his business experience. 
The Very Reverend James A. Pike, 
Dean of Cathedral of St. John the 
Divine in New York City, said 
that quite often the first contact 
people have with lawyers is in a time 
of emotional stress. What is more, 
lawyers, in their public relations, 
have not made it clear that their 
job is one of advocacy. Charles P. 
Taft, of Cincinnati, indicated that 
the training in standards is not solely 
the responsibility of the law schools 
but equally that of the Bar, both or- 
ganized and unorganized. 

All officers were re-elected. Dean 
John Ritchie III, of the University 
of Wisconsin Law School, and Judge 
Paul Brosman, of the United States 
Court of Military Appeals, were 
elected to membership on the Coun- 
cil. 


Francis J. 
RYLEY 


SECTION OF 
MINERAL LAW 


® The program of the Mineral Sec- 
tion at the Annual Meeting of the 
American Bar Association in Chi- 
cago, Illinois, on August 15-18, 1954, 
was outstanding in many ways. 

For the first time the mining of 
uranium was emphasized, and the 
report of the newly created Atomic 
Energy Committee headed by Charles 
I. Francis, together with an out- 
standing paper on the “Present and 
Future Aspects of Atomic Energy 
and the Legal Problems Which It 
Poses”, by Frank Norton, of Dallas, 
Texas, attracted wide interest as did 
the question and answer period mod- 
erated by Robert S. Palmer. 

The report of the Gas Committee, 
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with Scott Hughes of Dallas, Texas, 
as Chairman, followed by an address 
on “Aspects of Phillips Petroleum 
Company v. State of Wisconsin, et al. 
(U. S. Supreme Court, June 7, 1954)” 
and Order No. 174-A by Justin R. 
Wolf, likewise developed into a 
most interesting discussion of the 
effects of that opinion. The numer- 
ous questions that were asked clearly 
demonstrated not only the impor- 
tance of this Supreme Court ruling, 
but also the extraordinary interest 
of the entire gas industry and the 
many legal problems presented. The 
report also covered many other de- 
cisions and regulatory orders affect- 
ing gas. 

The report of the Oil Committee, 
of which Gentry Lee, of Bartlesville, 
Oklahoma, is Chairman, went into 
all the different legal problems such 
as antitrust law, legislation, taxation, 
conservation, tidelands oil and oth- 
ers, with the chairman of each sub- 
committee presenting the subject 
covered. 

The report of the Committee on 
Hard Minerals, with Raymond B. 
Holbrook, of Salt Lake City, Utah, 
as Chairman, discussed princfpally 
Senate Bill 3344 to amend the min- 
eral leasing laws. 

The Coal Committee, headed by 
F. A. MacDonald, Chairman, pre- 
sented a report together with ad- 
dresses by Rolla D. Campbell, of 
Huntington, West Virginia, and 
Robert G. Kelly, of Charleston, West 
Virginia, on “State Taxes Having a 
Special Impact on Coal” and “Ex- 
perience of the Coal Industry Un- 
der the Federal Coal Mine Safety 
Act”, respectively, as well as the ad- 
dress by Robert R. Bruce, of New 
York City, on “Anthracite Produc- 
tion Control Plan”, all of which re- 
sulted in extended discussions. 

The report of the Membership 
Committee by William N. Bonner 
as Chairman showed a material in- 
crease in the membership during the 
past year. 

The report of the Public Lands 
Committee consisted of the resolu- 
tion adopted at Boston which was 
continued over for further considera- 
tion. 
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The report of the Publications 
Committee included the presenta- 
tion of “A Legal Report of Oil and 
Gas Conservation Activities for the 
Year 1953” which was a joint project 
between the Legal Committee of the 
Interstate Oil Compact Commission 
and the Publications Committee. 
This report was prepared by some 
thirty-two lawyers in every oil and 
gas producing state and sets up all 
activities during the year 1953. Cop- 
ies of this report are available by re- 
quest to the Interstate Oil Com- 
pact Commission, P. O. Box 3127, 
Oklahoma City 5, Oklahoma. 

A resolution was passed highly 
complimenting Chairman Marshall 
Newcomb of the Mineral Law 
Section for the wonderful program 
that was prepared as well as the man- 
ner in which the affairs of the Sec- 
tion have been conducted during 
the past years. 

The following officers were elected 
for the ensuing year: Francis J. 
Ryley, of Phoenix, Arizona, Chair- 
man; Harry D. Page, of Tulsa, Okla- 
homa, First Vice Chairman; Clayton 
L. Orn, of Houston, Texas, Second 
Vice Chairman; Leroy H. Hines, of 
San Francisco, California, Secretary, 

A resolution was adopted recom- 
mending that the dues for the Sec- 
tion be increased from $3.00 to $5.00 
per year. 


Merwin F. 
ASHLEY 


White Stor 


SECTION OF 

PATENT, TRADE-MARK 

AND COPYRIGHT LAW 

® The meetings of this Section at 
the Annual Meeting disposed of a 
very full program of interest and 
enlightenment. In addition to the 


usual business sessions, the Section 
sponsored three symposia and two 
panel discussions and was addressed 
by several distinguished speakers, in- 
cluding Robert C. Watson, the Com- 
missioner of Patents, S. Chesterfield 
Oppenheim, Co-Chairman of the 
Attorney General’s National Com- 
mittee To Study the Antitrust Laws, 
Professor Karl N. Llewellyn of the 
University of Chicago Law School, 
and Arthur Fisher, Register of Copy- 
rights. 

The panel discussions dealt with 
employer-employee patent rela- 
tions and with industrial designs. 
Following the latter discussion, the 
Section proposed the creation of a 
co-ordinating committee to include 
artists, designers, manufacturers, 
merchants and trade associations to 
formulate and sponsor legislation 
for adequate protection of industrial 
and other commercial designs. 

At the business sessions a wide 
range of subjects was dealt with 
and acted upon. More specifically, 
and among other things, the Section 
expressed its views that the period 
during which patent licensing is to 
be compulsory under the Atomic 
Energy Law should be limited be- 
cause of the desirability that normal 
American patent practices be made 
applicable to inventions in this im- 
portant field; that the appropria- 
tions for the U. S. Patent Office 
should be adequate to reduce the 
backlog of work and improve classi- 
fication, and reasonable increase in 
Patent Office fees was approved; and 
that practice in the Patent Office 
should be restricted to members of 
the Bar, and such restriction should 
be immediate with respect to inter 
partes practice. 

The symposia on Patents, Trade- 
Marks and Copyrights, respectively, 
well attended and members 
participated generously in the dis- 
cussions. The patent symposium was 
programmed by The Patent Office 
Society and was addressed by its 
President, Harold B. Whitmore, 
Arthur W. Crocker, Assistant Com- 
missioner of Patents, and Edwin L. 
Reynolds, Solicitor of the Patent 


were 
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Office. Daphne Robert Leeds, As- 
sistant Commissioner of Patents, was 
among the distinguished speakers 
at the trade-mark symposium, as 
were P. J. Federico of the Patent 
Office Board of Appeals and John 
H. Merchant, Executive Examiner. 

The annual Section dinner this 
year was arranged as a dinner dance 
at the Sheraton Hotel and proved a 
highly popular innovation. Other 
entertainment, in addition to that 
provided by the general Bar, was 
generously dispensed by the Chicago 
Patent Law Association, a cocktail 
party at the Congress Hotel, to 
which the members of the federal 
judiciary were invited, a reception 
preceding the dinner dance and a 
delightful outing at the Chicago 
Yacht Club, which included appro- 
priate refreshments and sightseeing 
trips by motor launch on Lake 
Michigan. The Section is most grate- 
ful to its Chicago hosts for their fine 
hospitality. 

Officers elected for the coming 
year are Merwin F. Ashley, Chair- 
man, Wallace H. Martin, Vice 
Chairman, and Frank E. Foote, Sec- 
retary. John Dashiell Myers was re- 
elected Section Delegate to the 
House of Delegates. The newly 
elected Council members are An- 
drew H. Schmeltz and John T. Love. 


SECTION OF 

PUBLIC UTILITY LAW 

® The Section of Public Utility Law 
held its meetings at the Hotel Black- 
stone, August 16-18. For the first 
time in the Section’s recent history 
four full half-day sessions of the Se: 
tion were held covering a most com- 
prehensive review of developments 
in the field of public utility law. The 
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Section’s meetings were well attend- 
d, with from 100 to 150 Section 
iembers being present throughout 
nost of the sessions. 

On Monday, August 16, the Sec- 
ion’s report of the standing com- 
nittee was presented by D. Bruce 
Mansfield, of Akron, Ohio. Follow- 
ing this, representatives of the elec- 
tric, gas, communications, truck 
and airline transportation industries 
pointed out the highlights of legisla- 
tive, court and commission activities 
which had occurred during the year. 

On Tuesday morning, August 17, 
for the first time the Section was hon- 
ored by the presence of a member of 
the Interstate Commerce Commis- 
sion, Owen Clarke, who presented a 
paper on “Cooperation of State and 
Federal Agencies in the Field of 
Transportation”. Eldon M. Martin, 
of Chicago, Illinois, outlined the seri- 
ous legal problems confronting the 
railroads as a result of the large rail- 
road passenger deficit, amounting to 
over $700,000 a year by ICC stand- 
ards. Harlan L. Hackbert, of Chi- 
cago, Illinois, outlined the trends in 
personal injury suits against public 
utilities, pointing out the major lia- 
bilities being incurred as a result of 
recent jury trends. 

On Tuesday afternoon, in a panel 
discussion of “The Modern Ap- 
proach to the Preparation and Trial 
of a Public Utility Rate Case”, R. G. 
Rincliffe, President of the Philadel- 
phia Electric Company, Ray O. Mar- 
tin, Commissioner of the Public 
Utility Commission of Ohio, and 
Roger Arnebergh, City Attorney of 
Los Angeles, California, presented 
the respective utility, commission 
and public’s viewpoints in conduct- 
ing rate proceedings. 

The Wednesday morning session 
was devoted to a panel discussion 
of the “Impact of the Work of the 
Hoover Commission on the Inde- 
pendence of Federal Regulatory 
Agencies”. The session included 
speeches by Whitney R. Harris, Pro- 
fessor of Law at Southern Methodist 
University, Member of the Hoover 
Commission Task Force (and newly 
\ppointed Executive Director of the 


American Bar Association) inviting 
comments on the work of the Hoover 
Commission Task Force. David I. 
Mackie, Chairman of Eastern Rail- 
road Presidents Conference, pointed 
out the necessity for uniformity in 
the field of transportation regulation. 
Bradford Ross, former General 
Counsel of the Federal Power Com- 
mission, pointed out the danger of 
subjecting the independent federal 
regulatory agencies to executive con- 
trol if recommendations of the Hoo- 
ver Commission, similar to those 
adopted by the previous Hoover 
Commission in 1950, are passed. 

A review was made of the Section’s 
membership, which had reached an 
all time high of 1201 members, and 
the Section’s finances which were in 
good shape. In addition to reviewing 
the Section’s activities during the 
past year in recommending the pas- 
sage by Congress of S. 1461, “Quick 
Rate Increase Amendment to the 
Interstate Commerce Act”, a recom- 
mendation was adopted to author- 
ize the Section’s officers and Council 
to Oppose any attempt to subject 
the independent federal regulatory 
agencies to executive control. 

The speeches of the various speak- 
ers will be published in the Public 
Utilities Fortnightly in October and 
a reprint thereof will be distributed 
free of charge to all the members of 
the Section. 

After approval by the Section’s 
membership and the Association’s 
House of Delegates, increasing the 
number of Council members from 
eight to twelve and decreasing the 
term of office from four to three 
years and adding the Last Retiring 
Chairman and Section Delegate to 
the House of Delegates as members 
of the Council, the following officers 
and Council members were elected: 
Officers: C. Oscar Berry, Chairman, 
Washington, D. C.; Ralph M. Besse, 
Vice Chairman, Cleveland, Ohio; 
Henry F. Lippitt II, Secretary, New 
York, New York; Vincent P. 
McDevitt, Last Retiring Chairman, 
Philadelphia, Pennsylvania; Jona- 
than C. Gibson, Section Delegate to 
the House of Delegates, Chicago, 


Activities of Sections 


Illinois. Council: Julian de Bruyn 
Kops, Dayton, Ohio; W. James Mac- 
Intosh, Philadelphia, Pennsylvania; 
Randall J. LeBoeuf, Jr., New York, 
New York; Bruce G. Renwick, Los 
Angeles, California; D. Bruce Mans- 
field, Akron, Ohio; John B. Prizer, 
Philadelphia, Pennsylvania; to serve 
along with the following previously 
elected Council members: Ellsworth 
Nichols, Rochester, New York; Brad- 
ford Ross, Washington, D. C.; Don- 
ald C. Power, Columbus, Ohio; 
Edward W. Smith, Atlanta, Georgia; 
Ralph E. Axley, Madison, Wisconsin; 
Jerrold Seymann, New York, New 
York. 


David M. 
WOOD 





SECTION OF 
MUNICIPAL LAW 


= The activities of the Section of 
Municipal Law culminated for the 
year in the reports and papers pre- 
sented in Chicago. Problems of state, 
county and local governmental units 
were covered by speakers prominent 
in their respective fields. The work 
of the Section covering the various 
levels of governmental units laid 
particular stress upon urban traffic 
congestion and financing of express- 
ways, toll highways and traffic fa- 
cilities. 

At the invitation of the Chairman, 
several representatives of investment 
banking firms were in attendance 
and the correlation of the legal and 
financial aspects was ably presented. 
David Miralia, of Halsey Stuart & 
Company, of New York, gave a stim- 
ulating address presenting the bank- 
ers’ viewpoint, and Joseph Clark, of 
the Municipal Finance Officers Asso- 
ciation, presented the viewpoint of 

(Continued on page 899) 
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OUR YOUNGER LAWYERS 


Thomas G. Meeker, Secretary and Editor-in-Charge, New Haven, Conn. 








® Four outstanding members of the 
Junior Bar Conference of the Ameri- 
can Bar Association argued a stated 
case before the Court of Appeals of 
the State of Franklin at the 27th 
Annual Meeting of the Conference 
on Personal Finance Law, held at 
the Blackstone Hotel in Chicago on 
August 16, 1954, during the Ameri- 
can Bar Annual Meeting. 

The Court decided that the better 
oral arguments and briefs were pre- 
sented by Robert G. Storey, Jr., of 
Dallas, and William C. Farrer, ol 
Los Angeles, who appeared on be- 
half of the appellee. Capable argu- 
ments were also made by William R. 
Moller, of Hartford, Connecticut, 
and Paul L. Jaffe, of Philadelphia, 
who represented the appellant. 

The argument was judged by Dean 
E. Blythe Stason, of the University 
of Michigan Law School, who served 
as Chief Judge; Robert G. Simmons, 
Chief Justice of the Supreme Court 
of Nebraska; and James D. Fellers, 
of Oklahoma City, a former Chair- 
man of the Junior Bar Conference, 
a participant in one of the earlier 
arguments held by the Conference, 
and currently a member of the House 
of Delegates of the American Bar 
Association. 

This was the eighth consecutive 
year that this Conference has under- 
taken, with the efficient co-operation 
of the Junior Bar Conference, to 
dramatize a legal problem of current 
importance in the consumer finance 
field. 

Reginald Heber Smith, of Bos- 
ton, the President of the Conlerence, 
stated that the involved the 
question whether small loan com- 
panies which make “related” loans 
whose aggregate exceeds the “ceil- 
ing” permitted by the small loan 
law are acting in violation of that 
law so that the Commissioner of 
Banks is justified in revoking the 
lender’s license. 


case 


William R. Maller, of Hartford, Connecticut, argues for appellant at Annual 
Meeting of the Conference on Personal Finance Law. Seated on the bench from 
left to right: Robert G. Simmons, Chief Justice of the Supreme Court of Nebras- 
ka; James D. Fellers, of Oklahoma City; and Dean E. Blythe Stason, of the 
University of Michigan Law School. Next is Reginald Heber Smith, of Boston, 
Massachusetts, who presided, and W. Carloss Morris, Jr., of Houston, Texas, 
time-keeper. Seated at counsel table at left: Robert G. Storey, Jr., of Dallas, 
Texas; William C. Farrer, of Los Angeles, California, for appellee. Paul L. Jaffe, 
of Philadelphia, is seated at appellant's counsel table. 





The court was divided two to one 
in its decision, and the more than 
300 spectators were in lively dis- 
cussion amongst themselves as to 
which side should have prevailed. 

A reception in honor of the judges 
and Junior Bar participants was held 
immediately after the announcement 
of the judges’ decision. 

A large number of representatives 
of the American Law Student Asso- 
ciation were in attendance. During 
the interval, while the judges were 
reaching their decision, awards were 
presented to the winners of the Con- 
ference Essay Contest for law stu- 
dents affiliated with the American 
Law Student Association. The first 
prize was won by Robert C. Pettit, of 
Los Angeles, a student at U.C.L.A., 
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Stuart Jay Young, of Brooklyn, New 
York, a student at Columbia Law 
School, received the second prize, 
and Richard Michaelson, of Long 
Beach, New York, a_ student at 
Brooklyn Law School, was adjudged 
to be the winner of the third prize. 
® On Saturday evening, August 14, 
at the Second General Session, Stan 
ley B. Balbach, of Urbana, Illinois, 
presently Vice Chairman, was elected 
Chairman for 1955; Robert G. Sto 
rey, Jr., of Dallas, Texas, Profession 
al Director, was elected Vice Chai 
man, and Thomas G. Meeker, o! 
Washington, D. C., Secretary, was 
re-elected to that position. Chairmai 
Elect Balbach announced the follow 
ing appointments to the Board o! 
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Officers of the Junior Bar Conference for 1955: (Left to right) Thomas G. 
Meeker, of Washington, D. C., Secretary; Robert G. Storey, Jr., of Dallas, Texas, 
Vice Chairman, and Stanley B. Balbach, of Urbana, Illinois, Chairman. 





Directors for 1955: Personnel: 
Charles F. Malone, Roswell, New 
Mexico; Information: William C. 
Farrer, Los Angeles, California; Pro- 
fessional: Charles B. Levering, Balti- 
more, Maryland; and Services: Mor- 
gan P. Ames, Stamford, Connecticut. 

S. Michael Schatz, of Hartford, 
Connecticut, was elected as Council 
Representative for the Second Cir- 
cuit. As councilman from the Fourth 
Circuit, the Conference elected Bert 
H. Early, of Huntington, West Vir- 
ginia. Miss Rosemary Scott, of Grand 
Rapids, Michigan, was re-elected as 
Council Representative from the 
Sixth Circuit, and G. Arthur Min- 
nich, Jr., was elected as Council Rep- 
resentative for the Eighth Circuit. 
Charles F. Malone, of Roswell, New 
Mexico, and Ray R. Christensen 
were re-elected as Council Represent- 
atives for the Tenth and Ninth and 
Tenth-at-Large Circuits. 

André Gagnon, Chairman of the 
Junior Bar Section of The Canadian 
Bar Association, addressed the Con- 
ference membership on the work of 
The Canadian Bar Association and 
its Junior Bar Section. He discussed 
the differences between the legal sys- 
tems in Canada and the United 
States. He emphasized that the young 





lawyers in Canada participate ac- 
tively in the committee work of The 
Canadian Bar’ Association, and 
pointed out that his Section does 
not have the same degree of organi 
zation and committee activity as 
does the Junior Bar Conterence. Mr. 
Gagnon also discussed the assistance 
given to young lawyers in Canada 
by older members of the Bar with 
respect to ethical problems arising 
in the practice of law. He announced 
that Chairman C. Baxter Jones, Jr., 
would be a guest speaker at the An- 
nual Meeting of the Junior Bar Sec- 
tion of the Canadian Bar Associa- 
tion. 

The “workshop” meeting of state 
and local delegates, presided over 
by your Secretary, on Sunday after- 
noon, August 15, was characterized 
by many of the members attending 
the session as one of the most inter- 
esting and educational programs eve 
arranged by the Conference. The 
credit for organization of the “work- 
shop” goes to William R. Moller, 
of Hartford, Connecticut, Vice 
Chairman of the Affiliate Units Com- 
mittee, who selected the topics to 
be discussed and arranged for the 
representatives from the various state 
and local organizations participat- 


ing. Fred Wiekind, of Indianapolis, 
Indiana, described the Public Re- 
lations Program ol the Indiana Jun 
ior Bar Section, emphasizing the 
television activities of that Section. 
A feature of the Public Relations 
Program discussions was a brief talk 
by K. Douglas Mann, Chairman of 
the Michigan Junior Bar Section, 
who distributed copies of that Sec- 
tion’s committee report on Public 
Relations and showed a film pro- 
duced by the State Bar of Michigan 
for use before community groups. 
The film describes the varied work 
of a lawyer and can be obtained on 
loan or by purchase from the State 
Bar of Michigan. Paul C. Wolman, 
Jr., of Baltimore, Maryland, dis- 
cussed the “Luncheon Seminars” 
conducted by the Junior Bar Asso- 
ciation of Baltimore City. Charles W. 
McDermott, of Wichita, Kansas, 
reported on the organization 
of “Mid-Winter Meetings for Jun 
ior Bar Units.” The work of the 
lowa Junior Bar in preparing and 
conducting a “Legal Education Sur- 
vey” was the subject of a short talk 
by Chairman Bryce M. Fisher, of the 
lowa Junior Bar Section. Paul C. 
Pate, of Mamou, Louisiana, told the 
Conference about the work of the 
Junior Bar Section, of which he is 
Chairman, in obtaining membership 
on the “Law Institute Council” of 
Louisiana. Mr. Tate described the 
important legislative work conducted 
by that Council. L. Clair Nelson of 
Washington, D. C., displayed a 
“Practice Manual” produced by the 
Junior Bar Section of the Bar Associ- 
ation of the District of Columbia, 
and told of the work of that Section 
in preparing the manual. Chairman- 
Elect Robert R. Richardson of the 
Georgia Junior Bar reported on ways 
and means of planning a medical- 
legal institute. The use of slides in 
lectures by members of the Bar was 
described by Robert G. Storey, Jr., 
of Dallas, Texas. The Texas Junior 
Bar has prepared a set of slides de- 
scribing the Texas court system. The 
work of the Georgia Junior Bar in 
managing a moot court competition 
was described by Robert H. Hall of 
that Section and retiring Chairman 
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Kirk McAlpin, of Savannah, Georgia, 
discussed that Section’s legislative 
activity. The “workshop” concluded 
with a description of a ‘‘Practice and 
Procedure Seminar for New Attor- 
neys” as organized by William R. 
Moller who also passed out copies 
of the seminar material. 

A highly successful breakfast meet- 
ing was presided over by Chairman 


Jones on Saturday morning, August 
14, and featured addresses by Annual 
Meeting Chairman Frank Roan, of 
Marion, Illinois, and last retired 
Chairman Richard H. Bowerman, 
of New Haven, Connecticut. 

The Award of Merit for state 
groups was given to the Younger 
Lawyer Section of the Georgia Bar 
Association for its outstanding over- 


Practicing lawyer's guide to the 


current LAW MAGAZINES 


Arthur John Keeffe + Editor-in-Charge 





ConcRESSIONAL INVESTIGA- 
TIONS: Two law reviews, the Notre 
Dame Lawyer and the Federal Bar 
Journal, have devoted their entire 
issues to the important subject of 
congressional investigations. The 
Winter, 1954, Notre Dame Lawyer, 
Vol. 29, No. 2, prints addresses made 
on December 9, 1953, at Notre Dame 
Law School in a symposium devoted 
to “Safeguards for Witnesses at Legis- 
lative Investigations”. Dean Joseph 
O'Meara, Jr., of Notre Dame, writes 
a foreword and William T. Gossett, 
of Detroit, who presided, writes an 
introductory statement. Professor 
Marshal Smelser of Notre Dame Uni- 
versity discusses ‘““The Problem in 
Historical Perspective: The Grand 
Inquest of the Nation 1792-1948”. 
It is an interesting and valuable pa- 
per. He points out that the royal 
commission or tribunal of inquiry 
used by the British Parliament “has 
no legal counsel, no publicly paid 
detectives” and “its witnesses appear 
voluntarily” as “it rarely has the 
power to compel testimony”. While 
“it accepts evidence which would 
not be accepted in court”, neverthe- 
less “it draws no conclusions about 
the conduct of persons except from 
the kind of evidence which is admis- 
sible in court”. 


Professor Smelser covers state in- 
vestigations such as the Moreland 
Act of New York and almost every 
national investigation from the one 
into Hamilton’s payment of black- 
mail to the husband of a friend 
which was the “first which discov- 
ered anything disgraceful”, to the 
investigations of the House Com- 
mittee on Un-American Activities. 

Another facet of the problem is 
that of immunity of the witnesses 
who testify before congressional com- 
mittees. This is two-edged. 

When a witness testifies before a 
congressional committee and he does 
not waive his immunity, he receives 
an immunity, under federal statute, 
from criminal prosecution in both 
state and federal courts. The recent 
decision in Adams v. Maryland, 74 
S. Ct. 442 (March 8, 1954), at last 
makes this clear. 

The other aspect is whether legis- 
lation should be passed to allow 
congressional committees to grant 
immunity. Telford Taylor, of New 
York, in an interesting and thought- 
ful piece entitled “Judicial Protec- 
tion Against Abusive Practices: Ju- 
dicial Review of Legislative Investi- 
gations” (pages 242-285), discusses 
this and favors enactment of leg- 
islation with adequate safeguards 
against immunity baths that will 
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all Conference activity. The Award 
of Merit for Local Groups was 
awarded to the Junior Bar Section 
of the Milwaukee Bar Association, 
Honorable Mention being given to 
the Junior Bar Association of Balti- 
more City. A special award was given 
to the Philadelphia Junior Bar for 


its organizational activities. 


permit congressional committees to 
grant immunity. He says this “would 
do more good than harm”. 

George Morris Fay, of Washing. 
ton, D. C., has a piece (pages 225- 
242) on the same general subject as 
Mr. Taylor’s, entitled “Trends in 
Judicial Relief for Legislative Wit- 
nesses”, and Abe Fortas, also of 
Washington, has an interesting pa- 
per (pages 192-212) entitled “Meth- 
ods of Committee Investigation of 
Subversion—A Critique”, in which 
he discusses ““The Daisy-chain Tech- 
nique or Guilt by Mere Associa- 
tion”, “Guilt by Confusion”, ‘The 
Distortion of the Calendar’, ‘The 
Sliding Word” and ‘The Expansion 
of the Implications of the Fifth 
Amendment Claims”. 

On the subject, ‘Protection for 
Witnesses in Congressional Investi 
gations”, the speaker at Notre Dame 
was Kenneth B. Keating, of Roches- 
ter, New York. A lawyer and a Con- 
gressman who sponsored legislation 
in the last three Congresses (H.R. 
571, Second Session 8Ist Congress 
1950; H.R. 27, 82d Congress First 
Session 1951; and H. R. 29, 83d 
Congress, First Session 1953), Mr. 
Keating’s paper (pages 212-224) de 
serves careful reading. It should be 
read with the article entitled “Rules 
for Congressional Committees: An 
Analysis of House Resolution 447" 
(H.R. 447 was introduced in the Sec 
ond Session of the 83d Congress on 
February 17, 1954), written by Hugh 
Scott and Rufus King in the April 
1954, issue of the Virginia Law Re 
view (Vol. XL, No. 3, pages 249 
272). Mr. Scott is a Congressman, 


and, I infer, the author of H.R. 447. } 


The detailed discussion of this legis 
lation is very valuable, and from my 
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reading I gain the impression that 
\ ssrs. Scott and King advocate 
more changes and safeguards than 
Mr. Keating. Both the Notre Dame 
and Virginia studies are very well 
done. Mr. Keating’s is the more read- 
able. (Address: Notre Dame Lawyer, 
Box 185, Notre Dame, Indiana; price 
for a single copy: $1.00. Virginia 
Law Review, Clark Memorial Hall, 
Charlottesville, Virginia; price for 
a single copy: $1.50.) 

Che symposium in the Federal Bar 
Journal, Vol. XIV, No. 1 (January- 
March, 1954), is very valuable indeed 
and should be read along with the 
Notre Dame symposium. Vice Presi- 
dent Richard M. Nixon has written 
a foreword (pages 5-20). There fol- 
lows the address that Dean Erwin N. 
Griswold gave to Phi Beta Kappa at 
Mount Holyoke on March 24, 1954, 
entitled “Per Legem Terrae” (pages 
21-34). This address was also printed 
in The Harvard Law School Record 
for March 25, 1954. 

Next is a piece by Joseph L. Nel- 
lis, entitled “Scope and Limitations 
on Congressional Committee Action” 
(pages 35-58). Abiah A. Church and 
Vincent T. Wasilewski have an arti- 
cle, “Televising Legislative Hear- 
ings” at pages 59-72. The symposium 
ends with the “Memorandum on Sep- 
aration of Powers” that Herbert 
Brownell, Jr., submitted to the Mc- 
Carthy-Army hearings (pages 73-86). 
The Federal Bar Journal has done 
the profession a great service to print 
in one place such key material. (Ad- 
dress: Federal Bar Journal, 1603 K 
Street, N.W., Washington 6, D.C.; 
price for a single copy: $1.50). 


ConFEssIONs: The procedural 
gimmick that allows a trial judge to 
avoid ruling finally on whether a 
confession has been unconstitution- 
ally coerced by sending that question 
to the jury along with the merits has 
risen to haunt the profession in the 
Readers Digest hold-up. 

In a stimulating and provocative 
piece, Professor Bernard D. Meltzer 
discusses the wisdom and constitu- 
tionality of the rule (“Involuntary 
Confessions: The Allocation of Re- 
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sponsibility Between Judge and Jury 
—A Comment on Stein v. People of 
New York”, 21 University of Chicago 
Law Review 317, Spring, 1954. Ad- 
dress: University .of Chicago Law 
Review, 5750 Ellis Avenue, Chicago 
37, Ill.; price for a single copy: 
$1.75.) 

Justice Jackson in the Stein major- 
ity opinion says, “The jury may have 
agreed that the confessions were co- 
erced”, and he notes that the trial 
judge refused to charge that if the 
jury “...found the confessions to 
have been coerced it must return a 
verdict of acquittal”. Professor Melt- 
zer states that this request to charge 
was based on the rule that “the judg- 
ment of conviction will be set aside 
even though evidence apart from the 
confession might be sufficient to sus- 
tain the verdict” (Malinski v. New 
York, 324 U.S. 401) and is known as 
“the rule of automatic reversal”. The 
instruction, if followed, would, as 
Meltzer puts it, “have the far-reach- 
ing result of completely immunizing 
the defendant whenever the jury .. . 
found that his confession was invol- 
untary, regardless of the strength of 
the other evidence of guilt”, as under 
“prevailing double jeopardy doc- 
trines, he would be protected against 
a subsequent trial on the same 
charge”. Meltzer states that “the 
grant of certiorari in the Stein case 
was limited to the question as to the 
admissibility of the confessions” and 
while “it is fairly arguable that ‘the 
admissibility of the confessions’ cov- 
ers the procedure by which the con- 
fessions were admitted”, the fact is 
“Defendant’s counsel did not 
argue this procedural question, and 
it is unfortunate that this question 
was resolved without benefit of argu- 
ment’. For himself, Professor Meltzer 
declares “...the New York proce- 
dure involves the possibility that the 
jury convicts on the basis of either a 
confession which it found involun- 
tary or a confession the voluntariness 
of which it did not adjudicate”. And 
he says, “It is dificult to square a 
procedure which involves such possi- 
bilities with the requirements of the 
Fourteenth Amendment’. Meltzer 
also draws attention to the adverse 


criticism of the New York rule by 
Wigmore, Morgan and the Model 
Code of Evidence (page 338). John 
J. Duff, the editor of the new Crimt- 
nal Law Review (Vol. I, No. 1, pages 
69-84) has an interesting statement of 
the details of the alleged coercion. 
(Address: Criminal Law Review, 
1650 Broadway, Suite 303, New York, 
New York.) 

It was no doubt this phase that 
caused Justice Frankfurter in his dis- 
sent to say, ‘““The Court affords new 
inducement to police and prosecu- 
tors to employ the third degree, 
whose use the Wickersham Commit- 
tee found ‘widespread’ more than 
thirty years ago and which it un- 
sparingly condemned as ‘conduct . . . 
violative of the fundamental princi- 
ples of constitutional liberty’.”” There 
was a delay in arraignment which 
was unlawful in New York, and Mr. 
Duff states that the trial judge so 
ruled, but unlike the federal court 
where the McNabb rule obtains (Mc- 
Nabb v. United States, 318 U.S. 332, 
noted by Dirskind, 32 Cornell Law 
Quarterly, at page 544) the confes- 
sions are admitted under New York 
state law. Perhaps the McNabb rule 
should be extended to the states. But 
the real trouble here goes deeper. 
When we have the rule of the Fifth 
Amendment which prevents a Dis- 
trict Attorney from calling the ac- 
cused to the stand, if crime is to be 
discovered and punished the state 
has to resort to the testimony of 
stool pigeons, and the temptation to 
use the violence and cruelty of illegal 
search and seizure and the third de- 
gree is great. Yet the Fifth Amend- 
ment was designed to prevent this. 
Paradoxically, we give an accused 
the protection of the Fifth Amend- 
ment in court where he does not 
need it, and we deny its protection 
at the station house. The real culprit 
is the rule against self-incrimination 
which forces police and prosecutors 
to be zealous to get evidence that will 
guarantee conviction when the de- 
fendant elects not to take the stand. 
This aspect of the Stein case is dis- 
cussed in a very interesting piece by 
Professor Monrad G. Paulsen en- 
titled: ‘““The Fourteenth Amendment 


October, 1954 * Vol. 40 889 





re eS 


ee ee es 












Law Magazines 


and the Third Degree” (Stanford 
Law Review, Vol. 6—No. 3, May, 
1954, pages 411-437). The article was 
inspired by a seminar that the Stan- 
ford faculty devoted to the Stein case 
in the summer of 1953. A good piece 
it is. (Address: Stanford Law Re- 
view, Stanford, California; price for 


a single copy: $1.25). 


Community PROPERTY: Of 
the forty-nine jurisdictions in conti- 
nental United States, eight embrace 
the community property system. Not 
for the Bar of the eight, but for stu- 
dents and lawyers in the remaining 
forty-one jurisdictions, Professor El- 
mer M. Million, of New York Uni- 
versity School of Law, has written 
his “Community Property: A Guide 
for Lawyers and Students of Forty 
States”, which appears in the June, 
1954, Missouri Law Review (Vol. 19 
—No. 3, pages 201-213; price for a 
single copy, $1.00; Columbia, Mo.) 
The author sets for himself the fol- 
lowing tasks: (1) to enable students 
to remember which eight states have 
the system; (2) to emphasize that the 
system varies at innumerable points 
as among those eight states; (3) to 
indicate the underlying theory and 
effect of the system and the way it 
affects the solution of problems in 
virtually every legal field; (4) to re- 
capitulate the cause and effect of the 
short-lived “new” community prop- 
erty acts (first, optional statutes in 
two states; then compulsory Acts in 
those and three others), including 
their post-repeal residuum; and (5) 
to remind Eastern lawyers having 
westward-bound clients who are es- 
tranged but undivorced that the dis- 
carded wife may later follow her suc- 
cessful husband westward and belat- 
edly claim half his winnings—as in- 
stanced by the posthumous embar- 
rassment of the beloved W. C. Fields. 
I think the author achieves his goals, 
and with great economy of space. 
For example, here are two sentences 
devoted to his first task: “Mnemonic 
aid: Oregon is not a community 
property state. If Oregon were gone 
(i. e., beneath the waters of the Pacif- 
ic) a line drawn from Puget Sound 


southerly through the then coastal 
and border States to the Mississippi 
River mouth, would touch exclusive- 
ly the eight community property 
States.” Every lawyer ought to have 
this delightful, amusing and valuable 
piece. Address: Missouri Law Re- 
view, Lee H. Tate Hall, University 
of Missouri, Columbia, Missouri, 
and send $1.00. 


M ILITARY JUSTICE: The Yale 
Law Journal (April, 1954, Vol. 63— 
No. 6, 880-888; address: 401A Yale 
Station, New Haven, Connecticut, 
price per copy: $2.00) has a valuable 
note on United States v. Littrice, 3 
U.S.C.M.A. 487, which reversed a 
where the note writer 
states “prior to trial the convening 
authority held a pretrial conference 
with members of the court, during 
which he cautioned them not to 
usurp the prerogatives of the conven- 
ing authority” and “He read a head- 
quarters command letter on the im- 
propriety of retaining thieves in the 
army, including a statement that of- 
ficers’ proper performance of court- 
martial duties would be noted on ef- 
ficiency reports” and “He stated that 
court-martial decisions received thor- 
ough review.” 


conviction 


LecistaTion: As an introduc- 
tion to a symposium issue (Vol. 26— 
No. 4) of the Rocky Mountain Law 
Review for June, 1954, on the subject 
of legislation, Professor Shelden D. 
Elliott of New York University Law 
School, and Director of that School’s 
Institute of Judicial Administration, 
surveys the responsibilities and short- 
comings of the legal profession in this 
vast and important area. The articles 
in the symposium include: “Legisla- 
tive Bill Drafting” (pages 368-385) 
and “Legislation and the Colorado 
Supreme Court—Techniques of Stat- 
utory Construction” (pages 425-438) 
by Professor Albert R. Menard, Jr., 
of Colorado Law School; “Legisla- 
tive Procedure in Colorado” (pages 
386-400) by Oakley Wade, of Las 
Animas, Colorado, since 1951 Ma- 
jority Leader of Colorado’s House of 
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Representatives and a member of the 
Legislative Council of the General 
Assembly of Colorado; “Modern 
Lobbying and Its Control” (pages 
401-414) by Charles Nutting (former 
Dean of the University of Pittsburgh 
Law School, now both Professor of 
Law and Vice Chancellor of Pitts- 
burgh University) and Professor W. 
Edward Sell of the same law school; 
“Colorado’s Legislative Council” 
(pages 415-424) by Donald G. Brotz- 
man, of Boulder, Colorado, a mem- 
ber of the Colorado Senate since 1952 
and the draftsman of the bill that 
created the Colorado Legislative 
Council; “Popular Law-Making in 
Colorado” (pages 439-449) by Hu- 
bert D. Henry, of Denver, Colorado, 
a former member of the House of 
Representatives of the Colorado 
General Assembly; “Uniform State 
Laws” (pages 450-467) by Henry W. 
Toll, of Denver, Colorado, a life- 
time member of the Conference of 
Commissioners on Uniform State 
Laws and the founder of the Council 
of State Governments; and a con- 
cluding article entitled “Can Ameri- 
can State Legislatures Keep Pace?” 
(pages 468-486) by Professor Frank 
E. Horack, Jr., of Indiana Law 
School, the author of a casebook on 
legislation, the third edition of Suth- 
erland on Statutory Construction 
and the Indiana Administrative 
Code. (Address: Rocky Mountain 
Law Review, Colorado Law School, 
Boulder, Colorado; price for a single 
copy: $1.25). 


Res JUDICATA: In the Winter, 
1954, Iowa Law Review (Vol. 39—No. 
2) there is a symposium devoted to 
this subject and the issue should 
be on the desk of every lawyer in 
America who goes to court. In his 


charming, ll-too-brief foreword, 
Judge Herbert F. Goodrich says so 
truly, “When this learned periodical 
first saw the light of day in the aca- 
demic year 1914-1915, no one would 
have thought to devote an issue to 
the subject of res judicata. No one 
had tried a law review symposium 
at that time on any subject. .. . / And 
if an editor had thought of a full 
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ymposium, he would not have chos- 
n the subject to which this number 
s ‘devoted. Its great development 
1as come more recently, and is still 
soing on. There is precious little 
\merican legal literature on the sub- 
ect of judgments of which the rules 
f res judicata are a part.” As usual, 
Judge Goodrich hits the nail on the 
head and your editor cannot but 
igree that this issue “of the Jowa 
Law Review is to be welcomed for 
its aid in illuminating an important 
and not too easy area in an impor- 
tant subject”. Many a fine lawyer, 
including Will Alan Wilkerson, of 
Chattanooga, Tennessee, who has 
labored in this field, will also wel- 
come the many hours of research 
that this number of the Jowa Law 
Review will save for those who take 
advantage of it. There is an intro- 
duction by Austin W. Scott, Sr., and 
the following articles: “Collateral 
Estoppel—Effects of Prior Litiga- 
tion” (pages 217-254) by Professor 
\lan N. Polasky of Northwestern 
Law School; ‘“Estoppel by Rule: The 
Compulsory Counterclaim Under 
Modern Pleading” (pages 255-299) 
by Professor Charles Alan Wright 
of the University of Minnesota Law 
School; “Res Judicata in Federal 
Administrative Law” (pages 300- 
316); and, “Criminal Law, Double 
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of Bar Presidents 

(Continued from page 864) 

nabas F. Sears, of Chicago; Morris B. 
Mitchell, of Minnesota; Robert F. 
Leflar, of Fayetteville, Arkansas; 
William E. Pool, of Austin, Texas; 
Milton E. Bachmann, of Lansing, 
Michigan; John W. Stuart, of To- 
peka, Kansas; Bert A. McKasy, of 
Minneapolis, Minnesota; Donald K. 
Carroll, of Jacksonville, Florida; Don 
Hyndman, of Chicago, Illinois; 
Thomas L. Sidlo, of Cleveland, Ohio; 
William W. Musser, of Enid, Okla- 
homa; Thomas Taulbee, of Wilming- 
ton, Delaware; Edwin M. Otter- 
ourg, of New York City; Harry G. 
vault, of Flint, Michigan; William 
>. Kohlan, of Minneapolis, Minne- 


Jeopardy and Res Judicata” (pages 
317-347) by Professor Marlyn E. Lu- 
gar, of the University of West Vir- 
ginia Law School. Back of Judge 
Goodrich’s wise remarks is the fact 
that the doctrine of collateral es- 
toppel and res judicata via a com- 
pulsory counterclaim are brand new 
ideas to our generation, though in 
existence a long time. And there 
have been breath-taking develop- 
ments with respect to res judicata 
in administrative law and via double 
jeopardy in our criminal law (See 
particularly Emich Motors Corpora- 
tion v. General Motors Corporation, 
340 U.S. 558, as to the effect of a 
criminal antitrust conviction on a 
subsequent treble-damage suit and 
Adams v. State of Maryland, 74 S. 
Ct. 442 (1954), as to the effect of 
immunity by testifying before a Sen- 
ate committee on a subsequent state 
criminal prosecution). Like  con- 
flict of laws and taxation, res judi- 
cata runs through a law school cur- 
riculum and plays a major part in 
every course. But because of this, 
the law is difficult to find, and this 
makes the present study doubly valu- 
able both to lawyers and _ teachers. 
Perhaps the most valuable feature 
is the bibliography (pages 348-349) 
which collects many articles some of 









sota; Ross L. Malone, Jr., of Roswell, 
New Mexico; Donn Gregory of 
Tampa, Florida; and James R. Mor- 
ford, of Wilmington, Delaware. 

At the close of the Saturday after- 
noon session, we were entertained at 
a reception and cocktail party spon- 
sored by the Illinois State Bar As- 
sociation and The Chicago Bar As- 
sociation. 

From general comment received 
during the meeting of the American 
Bar Association the conclusion is 
inescapable that this was the most 
successful conference yet held. Credit 
for the marvelous program goes to 
Archibald M. Mull, Jr., the new 
Chairman of the Conference. 

The new officers elected for the en- 
suing year are as follows: 


Law Magazines 


us have not seen. This list alone is 
worth the price of the issue. Not to 
be outdone by their peers, the stu- 
dents at Iowa have contributed four 
notes on the general subject which 
are outstanding and compare most 
favorably with the leading articles. 
Roe writes on “Denial of Jury Trial 
by Joinder of Legal and Equitable 
Claims” (pages 350-355); Doe on 
“Splitting a Cause of Action and Par- 
tial Subrogation in the Insurance 
Situation” (pages 355-361); Pritchard 
on a phase of the Erie doctrine, 
“State Determination that a Jury 
Question Exists Binding on Federal 
Court” (pages 362-365); and my 
friend George Spelvin on “Res Judi- 
cata and the Spurious Class Action” 
(pages 365-368) and he pays Richard 
Donovan, Stanley Levy and me the 
high compliment of not only dis- 
cussing our masterpiece “Lee De- 
feats Ben Hur”, 33 Cornell Law 
Quarterly 327, but also the grand 
letter that George Wharton Pepper 
wrote us concerning it and which 
with his gracious permission we 
printed at the end of our article 
(see footnote 14, page 367 of Spel- 
vin’s note). Before the issue is sold 
out, send $2.00 to the Iowa Law 
Review, Iowa City, Iowa. You'll 
never regret it. 


Archibald M. Mull, Jr., of Sacra- 
mento, California, Past President of 
the State Bar of California and 
Chairman of the Standing Commit- 
tee on Membership of the American 
Bar Association, Chairman of the 
Committee on Award of Merit, 
CHAIRMAN; 

Cecil E. Burney, Corpus Christi, 
Texas, Past President of the State 
Bar of Texas, Vick CHAIRMAN; 

Charles W. Pettengill, of Green- 
wich, Connecticut, Past President of 
the State Bar Association of Con- 
necticut, REPORTER AND TREASURER. 

ArTHUR VD. CHAMBERLAIN 
Chairman, National Con- 
ference of Bar Presidents, 
1953-1954 


Rochester, New York 
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BAR ACTIVITIES 


Paul B. DeWitt - 


Editor-in-Charge 





Chris M. 
YOUNGJOHN 


H. A. Powell 


® Chris M. Youngjohn was elected 
President of the Detroit Bar Associa- 
tion; Edgar M. Branigin, Secretary; 
and Frederick J. Buesser, Jr., Treas- 
urer. Mr. Youngjohn has been active 
in the affairs of the Michigan State 
Bar as well as in the Detroit Bar 
Association. The speaker at the an- 
nual dinner was Loyd Wright, Presi- 
dent-nominee of the American Bar 
Association. The topic of Mr. 
Wright’s address was “Public Re- 
lations—Are We Meeting Our Obli- 
gations?” The Glee Club of the De- 
was featured 


troit Bar Association 


at the meeting. 


® The 32d Annual Legal Aid Con- 
ference, sponsored by the National 
Legal Aid Association, will be held 
at the Roosevelt Hotel in New Or- 
leans from November 10 to 13. Legal 
aid lawyers, officers and directors of 
legal aid organizations, bar associa- 
tion officials and legal aid commit- 
tee members are invited. 
Tweed, President of the 
Legal Aid 
the meeting with a report. There 


Harrison 
National 
Association, will open 
will be round table discussions on 
“Economic Legal Problems”, “Han- 
dling Family Problems”, “Organizing 
and Financing Legal Aid Service”, 
and “Establishing Lawyer Referral 
Services and Their Relation to Le- 
gal Aid”. Monte M. Lemann, of 


New Orleans, is Chairman of the 


General Conference Committee. 


® The Michigan State Bar Journal 
recently devoted an issue principally 
to the subject of public relations. 
Richard H. Paulson, President of the 
State Bar of Michigan, stated, “A 
public relations program may well 
be examined to see if it contains 
enough emphasis upon the 
services which the Bar performs.” 
Articles of interest were contributed 
by leading authorities on public and 
bar relations. Marvin L. Niehuss, 
Vice President of the faculty of the 
University of Michigan, placed em- 
phasis upon the individual lawyer's 
contribution to the esteem of the 
Bar before the public in an article, 
“It’s What You Do”. George B. 
Finch, vice president in charge of 


sales of a leading corporation, who 


has devoted years to extensive work 
on training films, discussed visual 
media in his paper, “Talk to Their 
Eyes—Their Ears Are Tired”. The 
Director of the Institute for Social 
Research and Professor of Psychol- 
ogy and Sociology at the University 
of Michigan, Dr. Rensis Likert’s 
topic was “Understanding Human 
Behavior”. 

“The Relations of the Press and 
Bar” was examined by the former 
President of the Michigan Press As- 
sociation, Hubert F. Bailey. “Radio 
and Bar Public Relations’ was the 
topic of the President of the Mid- 
western Broadcasting Company, Les 
Biederman. An expert in radio and 
television, Don Degroot, wrote on 
the public relations aspect of tele- 
vision for the Bar. Albert E. Blash- 
field, second Vice President of the 
State Bar of Michigan summarized 
public opinion about lawyers. Thom- 
as B. Reid, Director of the Office of 
Civic Affairs, Ford Motor Company, 
spoke on the lawyer’s stake in civic 
affairs. Lester P. Dodd, a past Presi- 
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dent of the State Bar of Michigai 
noted in considering “the lawyer” 
that “Observance of the . . . Golden 
Rule has been and will always re 
main the lawyer’s soundest public 
relations creed.” 

The local Association and the state 
association’s public relations prob- 
lems were considered by James M. 
Hinton, of Akron, Ohio, Chairman 
of the Ohio State Bar Association’s 
Committee on Public Relations, and 
by Albert E. Jenner, Jr., of Chicago, 
Chairman of the Illinois Commis- 
sion on Uniform State Laws. 

A professional appraisal of bar 
public relations was presented by 
Leo E. Brown, of Chicago, Execu- 
tive Assistant to the General Man- 
ager in Charge of Public Relations 
for the American Medical Associa- 
tion. Richard P. Tinkham, of Ham- 
mond, Indiana, past President of 
the Indiana State Bar Association 
and editor of Public Relations for 
Bar Associations, discussed the goals 
of the American Bar Association's 
Committee on Public Relations. 
Glenn R. Winters, Secretary-Treas- 
urer of the American Judicature 
Society and editor of its Journal, 
reported on judicial administration 
and public relations. 


————©—___— 


® The New Jersey Law Institute has 
recently prepared a bulletin analyz- 
ing law office methods for dupli- 
cating documents. The bulletin de- 
scribes various duplicating processes 
such as microfilm, photostat, reflex- 
photo and transfer processes, heat- 
sensitive papers and electronic proc- 
esses. Copies of the bulletin may 
be obtained for 25 cents per copy 
from the New Jersey Law Institute, 
which is a research organization 
founded by the New Jersey State Bai 
Association, at 605 Broad Street, 
Newark 2, New Jersey. 


~ 
> 


® The Wisconsin Bar Association 
has started publication of Curreni 
Issues. The publication is a synopsis 
of current issues of public concern 
with both pro and con viewpoints 
stated. It is prepared by the Associa 
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on to enable its members to speak 
ith special competence and force 
1 public problems and thus con- 
ibute to public understanding of 
them. The subject of the first num 
ber of Current Issues is wiretapping. 


J. Campbell 
BRANDON 





Pau! J. Wolfe 


® The 59th Annual Convention of 
the Pennsylvania Bar Association 
was held in June at Spring Lake, 
New Jersey. J. Campbell Brandon, 
of Butler, Pennsylvania, was elected 
President; Paul A. Mueller, of Lan- 
caster, Vice President; A. Carson 
Simpson, of Philadelphia, Secretary; 
and Mrs. Barbara Lutz, of Harris- 
burg, Executive Secretary. The 
speaker at the convention banquet 
was Roger Seydoux, Minister Pleni- 
potentiary of the French Embassy 
in Washington, who gave the assem- 
bly an absorbing account of his coun- 
try’s trials and tribulations both at 
home and abroad. 


se 





* In December, the Jackson (Missis- 
sippi) Junior Bar Association and 
the University of Mississippi School 
of Law will sponsor the Ninth An- 
nual Mississippi Law Institute to 
be held in Jackson. The program 
will consist of discussions of the 
subject of “Damages”. Leaders of 
the discussion will be Payne B. Rat- 
ner, former Governor of Kansas, Al- 
vin R. Christovich, of New Orleans, 
and Harry V. Booth, of Shreveport. 
here will also be seminars during 
the institute on estate planning, 
(ederal practice and procedure, and 
oil and gas law. 
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Clyde E. 
JONES 


® The 81st Annual Meeting of The 
Iowa State Bar Association was held 
in June with over 500 lawyers in 
attendance. Clyde E. Jones, Ottum- 
wa, was elected President; Henry J. 
Te Paske, Orange City, Vice Presi- 
dent; and Edward H. Jones, Des 
Moines, Secretary. Among the speak- 
ers at the meeting were Senator John 
W. Bricker, Senator Bourke B. Hick- 
enlooper, Dr. Charles W. Mayo, 
of Rochester, Ambassador James J]. 
Wadsworth, of New York, and Wil- 
liam J. Jameson, President of the 
American Bar Association. United 
States District Judge William F. Ri- 
ley was presented the Eighth Annual 
Award of Merit of the Association. 


Michael B. 
WAGENHEIM 





Aufengen Studio 


® The Sixty-Fourth Annual Meeting 
of The Virginia State Bar Associ- 
ation was held at The Greenbrier, 
White Sulphur Springs, West Vir- 
ginia, August 12-14, with more than 
650 members and guests in attend- 
ance. The meeting opened with the 
President’s Reception on Thursday 
evening which was followed by the 
first business session at which the 
President's address was delivered by 
T. Justin Moore, of Richmond, on 





Bar Activities 


“School Segregation in Virginia”. 
At this session seventy-seven new 
members were added to the rolls of 
the Association. 

The reports of more than twenty 
standing and special committees of 
the Association revealed the year was 
one of unusual and significant activ- 
ity. The report of a Special Commit- 
tee To Study Nominations To Fill 
Vacancies on the Supreme Court of 
Appeals was adopted. This action 
was the first ever taken in Virginia 
to make a state-wide recommendation 
of an appointee to the highest state 
court. Another action of significance 
was the working out of a cooperative 
effort between the Association and 
the integrated Bar of the state. The 
Secretary reported that the total 
membership of the Association now 
exceeds 2,000 and has more than 
doubled in the past twelve years. It 
was reported that more than 400 
requests for legal services by men and 
women serving in the Armed Forces 
were serviced during the year. 

William Rosenberger, Jr., Presi- 
dent of the Virginia State Bar, gave a 
summary of the work of that group 
at the second business session on Fri- 
day morning. This session was ad- 
dressed by Harold M. Stephens, Chief 
Judge of the United States Court of 
Appeals for the District of Columbia 
Circuit, on the subject “Certain 
Problems in Respect of the Fiscal 
and Administrative Affairs of the 
United States Courts”. Another high- 
light of this session was a panel dis- 
cussion under the sponsorship of 
the Committee for Younger Members 
of the Bar, Toy D. Savage, Jr., of 
Norfolk, Chairman. A panel of four 
speakers representing the various 
geographical areas in the state and 
representing the rural and urban 
sections discussed “Would a Revision 
of the Law of Descent and Distri- 
bution, Dower and Curtesy Be De- 
sirable in Virginia?” The papers 
were well prepared and interestingly 
presented. The participants were 
Richard B. Spindle III, of Norfolk, 
A. C. Epps, of Richmond, Rodham 
T. Delk, of Smithfield, and Kossen 
Gregory, of Roanoke. 
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Bar Activities 


Friday afternoon was given over 
to the Section meetings. The Judi- 
cial Section, under the leadership of 
Lyttelton Waddell, of Charlottes- 
ville, heard John H. Thornton, Jr., 
of Roanoke, discuss “A Model Code 
of Evidence for Virginia”. The Sec- 
tion on Legal Education and Admis- 
sion to the Bar, under the leadership 
of Joseph F. Hall, of Richmond, 
Chairman, presented a panel dis- 
cussion of the subject “Instruction 
in Law Schools on Practical Uses 
of Legal Education”. 

The address at the Friday evening 
session was delivered by Governor 
John S. Battle, of Charlottesville, 
speaking on the subject ‘““The Work 
of the Governor's Office’. In addi- 
tion to further committee reports 
at the Saturday morning session, the 


Association heard an _ informative 


address by Frederick T. Gray, As- 
sistant Attorney General of Virginia, 
on “Major Legislation of the 1954 
Session of the General Assembly”. 
The morning was highlighted by an 
address on “The Art of Advocacy” 
by Lloyd P. Stryker, of New York. 
At this session, Michael B. Wagen- 
heim, of Norfolk, was elected Presi- 
dent for the ensuing year, and Wil- 
liam T. Muse, of Richmond, was re- 
elected Secretary-Treasurer. William 
P. Dickson, of Norfolk, and A. S. 
Harrison, Jr., of Lawrenceville, were 
elected to fill two vacancies on the 
Executive Committee. Stuart B. 
Campbell, of Wytheville, was _re- 
elected for a two-year term as the 
Association’s representative in the 
House of Delegates of the American 
Bar Association. The following were 
elected Vice Presidents: Waldo G. 
Miles, of Bristol, Robert K. Woltz, 


of Winchester, John C. Wood, of 
Fairfax, Don P. Bagwell, of Halifax, 
and Ammon G. Dunton, of White 
Stone. 

The final session was addressed 
by Owen J. Roberts, of Philadelphia. 
Using the subject “The Lawyer's 
Duties to His Client”, he recounted 
several of his experiences as prac 
ticing attorney and a member of 
the Supreme Court and clearly set 
forth to the profession and _ indi- 
vidual lawyers the challenge of the 
ethical ideals and their application 
to the daily affairs of lawyers. 

Among the social events were re- 
ceptions tendered to members and 
guests by the Law Departments of 
the Norfolk and Western Railway 
Company and the Chesapeake and 
Ohio Railway Company. Tourna- 
ments were conducted in golf, tennis 





Chairman Maxwell Comments 

on the Hoyse of Delegates 

(Continued from page 868) 

mittees. This highly controversial issue was debated at 
length on the floor of the House with commendable 
avoidance of personalities and admirable restraint. The 
result was good—good for the nation and good for the 
Association. 

Based upon a painstaking and temperate report of 
the Association’s Committee on Individual Rights as 
Affected by National Security, the report proposes to 
impose reasonable restraints on the procedure of investi- 
gating committees without in any way trespassing upon 
the historic power of the Congress to investigate. It 
represents essentially a middle-of-the-road course of 
action not likely to offend conservatives who believe 
that congressional investigations should be completely 
unhampered nor to disappoint liberals who lament the 
unfair inroads being made into individual liberties by 
these probing groups. Succinctly stated the code of 
investigative procedure proposed by the Delegates would 
insure the following: 

1. The expression of the scope of investigation in 
clear and explicit language. 

2. Control of the conduct of the hearing by a majority 
of the committee rather than by one man. 

8. The abolition of the right of any single Senator or 
Representative to conduct a hearing. 

4. The protection of certain basic rights to all wit- 
nesses at a committee hearing including the right to 
advise with counsel. 

5. A ban against the misuse of executive sessions. 
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and bridge. 


6. The protection of the rights of third persons whose 
reputations may be jeopardized by testimony adduced 
during the course of the inquiry. 

7. A prohibition against misuse of committee files. 

8. Provision for the exercise of supervision of the code 
by an ad hoc committee consisting of the Speaker and 
the majority and minority leaders of the House of Rep- 
resentatives and the Vice President and majority and 
minority leaders of the Senate. 

If adopted the code should go a long way toward pro- 
tecting individual rights in periods of national crisis 
without jeopardy to national security. 

Approximately eighty items of business in all were 
considered by the House during its five-day meeting 
relating to a myriad of matters not only affecting the 
legal profession but also the public weal. Affecting both 
was the resolution adopted by the House calling for 
the appointment of a Special Committee to investigate 
“improper and unethical practices by lawyers and il 
legal and improper activities by laymen . . . in connec 
tion with the solicitation and handling of persona! 
injury claims”. 

The abuses attendant upon the “running” of negli 
gence claims across state lines have become a national 
scandal, and such an investigation is long overdue. In 
authorizing the inquiry, the House of Delegates is 
assuming a responsibility to the public which square] 
rests upon the organized Bar. 


Davip F. MAXWELL 


Chairman of the House of Delegates, 1952-1954 
Philadelphia, Pennsylvania 
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ontinued from page 863) 

( San Francisco, Toledo Bar As- 
ciation, Union County (New Jer- 
y) Bar Association. 

Smaller Local Associations: First 
place, Boulder County (Colorado) 
Har Association; honorable mention, 
Linn County (Iowa) Bar Associa- 
tion. 

Albert B. Houghton, of Wisconsin, 
Chairman of the Committee on Traf- 
fic Court Program, announced the 
awards as shown in Table I. Mr. 
Houghton explained that the awards 
were for improvement of traffic court 
administration. “Other cities may 
have higher standards than those 
hereafter mentioned, and so have 
little chance for improvement.” 

Mr. Houghton also said that other 
cities having outstanding traffic 
courts are Detroit, Los Angeles, Day- 
ton, Toledo, Sacramento, Grand 
Rapids, Evansville (Indiana), Phoe- 
nix, Youngstown, Kalamazoo, Ingle- 
wood (California), Fresno (Califor- 
nia), Stockton (California), Green- 
wich (Connecticut), Nutley (New 
Jersey), Union Township (New Jer- 
sey), and Appleton (Wisconsin). 

The Assembly then recessed and 
the members reconvened as the an- 
nual meeting of the American Bar 
Association Endowment; Carl B. 
Rix, of Wisconsin, President of the 
Endowment, took the chair. 

The Endowment’s Treasurer, 
John W. Guider, of New Hampshire, 
reported that the Endowment had 
some $40,000 of capital funds after 
transfer of $400,000 to the Founda- 
tion for the new Bar Center and pay- 
ment of $10,000 to the Survey of the 
Legal Profession. 

Thomas J. Guthrie, of Iowa, and 
Frank E. Holman, of Washington, 
were elected to the Board of Direc- 
tors of the Endowment to succeed 
themselves. 

The Endowment then adjourned, 
and the Assembly reconvened. 

Secretary Joseph D. Stecher, of 
Ohio, announced that two Assembly 
delegates to the House of Delegates 
had failed to register, thus forfeiting 
their seats in the House, and that 
there was another vacancy due to the 
ceath of W. E. Stanley, of Kansas. 


TABLE I 
Group IX (Population over 10,000 and under 25,000) 


First Place 
Second Place 
Honorable Mention 


Freeport, New York 
Park Ridge, Illinois 
Richland, Washington 


Group VIII (Population over 25,000 and under 50,000) 


First Place 
Second Place 
Honorable Mention 


Battle Creek, Michigan 
Norwich, Connecticut 
Miami Beach, Florida 

Euclid, Ohio 


Group VII (Population over 50,000 and under 100,000) 


First Place 
Second Place 
Honorable Mention 


Dearborn, Michigan 
Riverside, California 
Irvington, New Jersey 


Group VI (Population over 100,000 and under 200,000) 


First Place 
Second Place 


Pasadena, California 
Chattanooga, Tennessee 


Group V (Population over 200,000 and under 350,000) 


First Place (tie) 


Akron, Ohio 
Oklahoma City, Oklahoma 


sroup 1V (Population over 350,000 and under 500,000) 


First Place 
Honorable Mention 


Portland, Oregon 
Denver, Colorado 


Group III (Population over 500,000 and under 750,000) 


Honorable Mention 


Pittsburgh, Pennsylvania 


Group II (Population over 750,000 and under 1,000,000) 


First Place 


Washington, D. C. 


Group I (Population over 1,000,000) 


Honorable Mention 


Chicago, Illinois 





William A. Roberts, of the Dis- 
trict of Columbia, was elected for the 
remainder of the term of Robert W. 
Upton, of New Hampshire, expiring 
at the end of the Chicago meeting. 

Hatton W. Sumners, of Texas, 
was elected for the remainder of the 
term of Loyd Wright, of California, 
the President-nominee. This term ex- 
pires at the end of the 1955 Annual 
Meeting. Mr. Wright relinquished 
his post as Assembly Delegate. 

Justin Miller, of the District of 
Columbia, was named to fill the va- 
cancy caused by the death of the 
late W. E. Stanley. This term also 
expires at the end of the 1955 An- 
nual Meeting. 

Nominations were then received 
for full three-year terms as Assembly 
Delegates, five of whom are elected 
each year. The following were nomi- 
nated: 

Richard Bentley, of Illinois; Mar- 
tin J. Dinkelspiel, of California; 





Samuel H. Liberman, of Missouri; 
Alfred J. Schweppe, of Washington; 
William A. Sutherland, of Georgia; 
George E. Brand, of Michigan; 
Douglas Hudson, of Kansas; Clif- 
ford W. Gardner, of Minnesota; 
Grace R. Lewis, of New Jersey; 
Richard H. Bowerman, of Connecti- 
cut; Paul W. Updegraff, of Okla- 
homa; W. Carloss Morris, Jr., of 
Texas; Donald A. Finkbeiner, of 
Ohio; Ross L. Malone, Jr., of New 
Mexico; and Rex Moore, of Arizona. 

The meeting then recessed at 
12:15. 

SECOND SESSION 


® The second session of the Assem- 
bly was held in the Grand Ballroom 
of the Conrad Hilton Hotel on the 
afternoon of August 18, beginning 
at 2:20. President Jameson presided. 

After the invocation by Rabbi Ja- 
cob J. Weinstein, of K.A.M. Temple, 
Chicago, President Jameson present- 
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Proceedings of the Assembly 


ed Miriam Lashley, of Tulsa, Okla- 
homa, winner of the 1954 Ross Prize 
Essay Contest. Miss Lashley read a 
short summary of her winning essay, 
which was published in full in the 
September issue of the JOURNAL. 
President Jameson then presented 
her with the $2,500 prize. 

Cody Fowler, of Florida, then read 
a tribute to the late Scott M. Loftin, 
former United States Senator and 
President of the Association in 1934- 
1935, who died in September, 1953. 

The President then introduced 
Solicitor General Simon E. Sobeloff, 
who addressed the Assembly briefly. 

The members then heard the ad- 
dress of John A. MacAulay, President 
of The Canadian Bar Association. 
Mr. MacAulay spoke on “Some Bar 
Association Responsibilities”. 

President Jameson then turned 
the chair over to David F. Maxwell, 
Chairman of the House of Delegates. 

John D. Randall, of Iowa, Chair- 
man of the Committee on Rules and 
Calendar of the House of Delegates, 
proposed adoption of four amend- 
ments to the by-laws of the Associa- 
tion. These amendments, all of 
which were adopted by the Assembly, 
appear in full at page 907 of this is- 
sue. 

James R. Morford, of Delaware, 
Chairman of the Committee on Res- 
olutions, then reported for that 
Committee. Mr. Morford said that 
seven resolutions had been offered to 
his Committee, two of which had 
been offered for the first time on 
Monday afternoon, August 16. He 
called attention to Article V, Section 
2, Subparagraph 2 of the by-laws 
which provides that resolutions may 
be offered at any time between An- 
nual Meetings, but “During an An- 
nual Meeting, any member of the 
Association may offer such a resolu- 
tion only from the floor and only at 
the first session of the Assembly.” Mr. 
Morford said that under this provi- 
sion, the resolutions were out of 
order, and the chair sustained the 
point of order. 

The Assembly then took up the re- 
maining resolutions one at a time. 

The first was offered by George 
Washington Williams, of Baltimore, 
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Maryland. It proposed an amend- 
ment to the Federal Constitution 
saying in effect that there shall be no 
interference with or limitation upon 
the power of a state to regulate 
health, morals, education, marriage 
or transportation, wholly within its 
borders. 

Mr. Morford said that the resolu- 
tion dealt with a very broad subject 
and that there were many reasons 
Resolutions Committee 
deemed it inadvisable that it be 
adopted. The resolution was reject- 
ed. 

The second resolution had been 
submitted by William J. Bivens, of 
Oregon. It recommended a research 
project to inquire into the types and 
modes of collective action that would 
be most effective to establish and 
maintain international law and or- 
der. Mr. Morford said that this reso- 
lution also was very general and dealt 
with a subject wholly within the 
province of the Section of Interna- 
tional and Comparative Law and the 
Committee on Peace and Law 
Through United Nations. On his 
motion, the resolution was referred 
to the Section of International and 
Comparative Law. 

The third resolution, sponsored by 
Stuart B. Campbell, of Virginia, and 
Judge Bolitha J. Laws, of the Dis- 
trict of Columbia, provided that the 
Association hold no business sessions 
on Sunday and that all affiliated bod- 
ies be requested to observe the same 


why the 


custom. 

Mr. Morford declared that the 
Committee felt that religious wor- 
ship was a matter for individual con- 
science and not a matter for action 
by the Association. He also said that 
adoption of the resolution would 
recognize Sunday without taking cog- 
nizance of denominations that ob- 
serve another day as the Sabbath. 

The Assembly voted to reject the 
resolution. 

The fourth resolution was intro- 
duced by Dorothy Frooks, of New 
York. It proposed that the Associa- 
tion study Article 22 of the United 


Nations Charter and a plan for es- 


tablishing “little assemblies” within 


various areas of the world as a means 
of establishing peace. 

Miss Frooks moved that the resolu 
tion be referred to the Committee on 
Peace and Law Through United Na 
tions. Tracy E. Griffin, of Washing 
ton, declared that that Committee 
was overburdened with work already 
and should not be given more. 

On motion of former Senator 
Claude Pepper, of Florida, the reso- 
lution was referred to the Section of 
International and Comparative Law. 

The fifth resolution had also been 
submitted by Miss Frooks. It pro- 
vided that the Association honor 
lawyers who have been members fifty 
years or more with life membership, 
and called for an annual dinner in 
honor of such “semi-centurions”’. 

Mr. Morford said that this resolu- 
tion was in conflict with the present 
by-laws, which provide for suspen- 
sion of dues after twenty-five years’ 
membership and attainment of the 
age of seventy. In recent years, older 
members of the Association have 
been customariiy honored at Region- 
al Meetings, Mr. Morford said, and 
it was thought that the matter could 
well be left to the officers of the As- 
sociation. 

Miss Frooks then 
resolution. 

The Assembly recessed at 4:15. 


THIRD SESSION 


® The third session of the Assem- 
bly was the ceremony of dedication 
of the new American Bar Center. 
The dedication was held in Rocke- 
feller Memorial Chapel, on the 
campus of the University of Chicago, 
across the Midway Plaisance from 
the Bar Center. 

The invocation was pronounced 
by the Reverend John B. Thompson, 
Dean of the Chapel of the Univer- 


withdrew her 


sity. 

Henry F. Tenney, a member and 
former Vice Chairman of the Board 
of Trustees of the University, ex- 
tended greetings on behalf of the 
Board of Trustees. 

Mr. Tenney said: 

This is a most happy occasion for 
the University of Chicago. It is my 
pleasant duty to welcome you as 
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visitors and to welcome our distin- 
guished new neighbor, the American 
Bar Association. I know that I speak 
fully for the University in extending 
to the Association and to the Amer 
ican Bar Foundation our congratula- 
tions and our warmest best wishes 
for a long, happy and prosperous life 
in their new home. 

This is an important occasion for 
the University as well as for the legal 
profession. Legal education has de 
veloped greatly in the last fifty years. 
[he training of lawyers is now a 
proud part of the work of most of 
our great universities. There is in- 
creasing recognition of the impor- 
tance within a university of studies 
and research into the meaning and 
effect of institutions of the law. The 
presence of this new building—and 
these proceedings—on a_ university 
campus are powerful and appropri- 
ate symbols of the ties that bind the 
legal profession to the life of schol 
arship, to the life of learning. The 
lawyer lives simultaneously in two 
worlds—the world of learning and 
the world of affairs. Ours is a profes- 
sion which must place high values 
upon research, upon learning, upon 
that practical wisdom which expe- 
rience generates. The building we 
dedicate today is an impressive com- 
mitment to research. It exemplifies 
that blending of learning and wisdom 
which gives to the law its character, 
its balance and its worth. 

The dedication of a new building 
is truly a ceremony of civilization. It 
means many things. It evokes many 
reflections. But one thing surely it is 
for all—it is an act of hope. It is an 
expression of confidence in the fu 
ture. In the case of the building we 
dedicate today this has a_ special 
point. In a world so dangerously be- 
set with the problems of lawlessness, 
this new Law Center stands as an 
expression of the confident expecta- 
tion that we and our children and 
our children’s children will continue 
to be a people enjoying liberty under 
law. 

The dedication of the new law 
building is also the occasion for the 
legal profession to pause, to take 
stock, to look back to the great tra- 
dition it has inherited, to the great 
tradition it will pass on. In a speech 
to a law school graduating class, one 
of the nation’s most revered judges 
spoke the following words: 

“When our lights burn low, when 
we seem to stand futile and without 
meaning, used up in the senseless 
strife of interest and passion, con- 
cerned with nothing better than to 
get for others what perhaps they 





should not have, let us look up to the 
great edifice which our forefathers 
have built, of which we are now the 
guardians and the craftsmen. Though 
severally we may perhaps be paltry 
and inconsequent, for the present it 
is we who are charged with its 
maintenance and its growth. De- 
scended to us, in some sort moulded 
by our hands, passed on to the future 
with reverence and with pride, we at 
once its servants and its masters, re- 
new our fealty to the law.” 

So spoke Judge Learned Hand 
some twenty years ago 

The builders have built well; we 
must now re-dedicate ourselves as 
builders for the future. 


President Jameson read a letter 
from President Eisenhower, congrat- 
ulating the Association on its new 
Bar Center. 

Robert G. Storey, immediate Past 
President of the Association, deliv- 
ered an address entitled ‘““The Future 
of the American Bar Center’. [Mr. 
Storey’s address will be published 
in full in the November issue of the 
JOURNAL. ]} 

The dedication address was deliv- 
ered by Chief Justice Earl Warren. 
[The Chief Justice’s address will be 
published in full in the November 
issue of the JOURNAL.]} 

The meeting then recessed to the 
new Bar Center for flag-raising cere- 
monies under the leadership of Allan 
H. W. Higgins, of Boston, Chairman 
of the Executive Committee of the 
American Bar Foundation. Mr. Hig- 
gins said: 

As chairman of the Building Com 
mittee, it is my great pleasure to 
assist in the conclusion of these dedi 
cation ceremonies. You have just 
witnessed and participated in the 
principal part of this memorable 
event at the chapel at which you 
have heard two inspiring addresses. 
I do not propose to make an address. 

Now, we are here at our beautiful 
new American Bar Center to com- 
plete our dedication ceremony—the 
buildings have already been described 
to you at the Chapel by Robert 
Storey. 

This ceremony is designed not 
only to permit us to raise the flag 
here, but also to express our thanks 
to the many people who have made 
possible the realization of what to 
many of us two years ago was merely 
a dream. 
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First, I desire to express our 
thanks to the University of Chicago 
who gave us this lovely site facing 
the University. 

Next, I wish to express our thanks 
to the City of Chicago and most es- 
pecially to Mayor Kennelly who 
from the very beginning of our com- 
ing to this site, has co-operated with 
us and encouraged the co-operation 
of the various officials and workers 
in the city, and we are greatly in- 
debted to all of them. 

Next, I desire on behalf of all of 
us to give our thanks and commen- 
dation to the architects, Holabird & 
Root & Burgee and their associates 
who so beautifully designed this 
building and many of the furnishings; 
to Mr. Ferris for his beautiful land- 
scaping of the grounds, Also, we 
cannot too greatly thank and com- 
mend the contractors and subcon- 
tractors and their able staff of fine 
workers who have worked so unflag- 
gingly to give us the finest possible 
buildings and to complete the project 
as far as possible for us to dedicate 
the buildings at our Meeting. 

When it comes to members of the 
American Bar Association, like Presi- 
dent Jameson, I find it almost impos- 
sible to draw a line as to who should 
be singled out for special mention. All 
of you have done your part. 

First of all, I should like to tell 
you that the guidirg lights in the 
whole operation were four Presidents, 
Harold Gallagher, Howard Barkdull, 
Robert Storey and Bill Jameson. 

The people who were most re- 
sponsible for carrying on from day to 
day over the whole period were the 
other two members of my Building 
and Executive Committee, Donald 
Finkbeiner of Toledo and Ross Ma- 
lone of Roswell, New Mexico, who, 
although they frequently called me a 
slave driver, nevertheless, responded 
to every call and request from me 
and practically commuted weekly to 
Chicago for the past two years. 

I am going to ask them to rise and 
give you and me a chance to express 
our gratitude to them. Mr. Fink- 
beiner and Mr. Malone. 


No chairman ever had two men 
more devoted and hardworking as- 
sociated with him in an enterprise. 

This occasion would not be com- 
plete without my paying tribute to 
a devoted member of the Bar from 
Cleveland who served in many Ca- 
pacities and who, because of illness, 
was unable to attend here today, 
former President Howard Barkdull, 
who served as Chairman of the so- 
called Committee of Seven, who se- 
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lected the site and the city where we 
decided to build. He served as Chair- 
man of the Committee on Space for 
Affiliated Organizations and as Chair- 
man of the Committee for Perma- 
nent Financing. 

Perhaps the gentleman who most 
doubled in brass is the distinguished 
Chicago lawyer who served as 
Chairman of the Committee on Ac- 
quisition of the Site, on the Research 
and Library Committee, on the Fi- 
nance Committee and on the Plans 
and Specifications Committee, and 
who is today Chairman of the Dedi- 
cation Committee, Mr. Harold Reeve 
of Chicago. Will he please rise? 

Now, I turn to the distinguished 
group on the terrace outside the new 
Board of Governors’ room. All had 
a great part in this project. Time 
permits me to refer to only a few. 

This group includes the Board of 
Governors, officers of the Founda- 
tion and members of several of the 
most important committees. 

First, I would like to present the 
Chairman of the Plans and Specifi- 
cations Committee, who worked so 
closely, he and his Committee, with 
the architects, Mr. Roy Willy of 
South Dakota. Will Mr. Willy rise? 

And will the other members of the 
Plans and Specifications Committee 
arise? Mr. Sylvester Smith of New 
Jersey. 

Secondly, you can’t build a center 
like this, as you all know, without 
money and I would like to present 
the man who made this possible 
through terms of money, and gave 
us his tremendous effort and _ inspi- 
ration, Mr. George M. Morris of 
Washington, D. C., former President 
of the Association. Mr. Morris. 

And George, I would like to have 
you rise again and ask any other 
members of the Finance Committee 
to arise so they can get an accolade. 

Mr. Albert Jenner and Mr. Harold 
Gallagher. 

I would like to present to you Mr. 
Carl B. Rix, the President of the 
American Bar Association Endow- 
ment. It is from the Endowment, 
which received a gift from William 
Nelson Cromwell of $400,000 under 
his will several years ago, that we 
got one of the initial starts in financ 
ing this building. Mr. Carl Rix. 

Now, Bob Storey is the present 
Chairman of the Research and Li- 
brary Committee, You have heard 
from Bob over at the Chapel, but I 
would like to present the previous 
chairman of that Committee, who now 
has become the Administrator of the 
American Bar Research Center, Pro- 
fessor John Cooper of Princeton, New 
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Jersey. 

Many others on the terrace should 
receive acclaim, including some of 
the wives over there who have so 
patiently borne our long absences 
while we have labored in Chicago on 
this Center. But, time is short and I 
just want all of the Board of Gover- 
nors and the committee groups to 
stand and receive your appreciation. 

Now, I would like to have the 
Building Committee stand with me 
on this because this is one of our fi- 
nal acts. 

President Jameson, I would like to 
present to you as President of both 
the American Bar Foundation and 
the American Bar Association, the 
key to this new American Bar Cen- 
ter, which you will use after we have 
the flag-raising ceremony and _ after 
you cut the ribbon to open the door 
to the new building. The key to the 
building, Mr. President. 

[The key to the building was pre- 
sented to President Jameson.] 

President-Elect Loyd Wright from 
Los Angeles, California, the Commit- 
tee has designed an American Bar 
Association flag which we thought it 
would be appropriate to dedicate 
here today and to have you as the 
President who will assume office to- 
night, the highest office in the Asso- 
ciation, accept it on behalf of the 
Association and present it to the 
color guard from the Fifth Army, 
who will raise it along with our na- 
tional flag. 

While the colors are being raised, 
and I will ask them not to elevate 
them until I get through, I would 
like to state our very deep thanks to 
General Kean, Commanding General 
of the Fifth Army, who on repeated 
occasions has co-operated with the 
American Bar Association and _ has 
provided us with the Fifth Army 
Band again today and the Fifth 
Army color guard, and we are deep- 
ly grateful to General Kean and the 
Fifth Army. 

Also, while they are arranging the 
flags, I would like to give you the 
order of events so we may have no 
hitch. The Fifth Army color guard 
will raise the flag. The band will play 
the National Anthem and I hope you 
will all sing, and after the National 
Anthem, the official party, which are 
here at the foot of the flagpole, will 
proceed along the lawn and I hope 
the photographers will move at such 
time as they do proceed—they will 
proceed along the lawn to the front 
entrance of the building where Presi- 
dent Jameson will cut the ribbon and 
enter the building. 

After the official party proceeds, 


the Board of Governors and mem 
bers of the Committees, who ar 
standing on the terrace, will procee: 
along that terrace and follow the of 
ficial party into the building. 

Everyone who inspects the build 
ing is requested to follow along in 
file inside the ropes. You go into the 
building and turn left and then go 
through the Board of Governors 
room and guides are provided so 
you can proceed through it. 


Now, the color guard, assisted by 
President Jameson and President 
Elect Wright, will raise the American 
flag and the American Bar Associa 
tion flag and as the final act of our 
dedication, we will sing the National 
Anthem. 

The new buildings were then 
opened for inspection by the assem- 
bled crowd. 


FOURTH SESSION 


® The traditional Annual Dinner 
of the Association constituted the 
fourth session of the Assembly. The 
dinner was held in the Grand Ball- 
room of the Conrad Hilton Hotel. 
After the playing of the Star Span- 
gled Banner and God Save the 
Queen, His Eminence, Samuel Car- 
dinal Stritch, Archbishop of Chi- 
cago, pronounced the invocation. 
President Jameson presented the 
American Bar Association Medal, 
highest honor within the gift of the 
Association, to George Maurice Mor- 
ris, of the District of Columbia. 
Mr. Justice Jackson, of the Su- 
preme Court of the United States, 
then introduced the speaker of the 
evening, Sir David Maxwell Fyfe, 
G.C.V.O., Q.C., M.P., Secretary of 
State for the Home Department and 
Minister for Welsh Affairs for the 
United Kingdom. 
At the conclusion of Sir David's 
address, President Jameson presented 


honorary memberships in the As 


sociation to him and to John A. Mac 
Aulay, Q.C., President of The Can 
adian Bar Association. 

The meeting concluded with a few 
remarks by Loyd Wright, of Califor 
nia, the new President of the As 
sociation. 

The meeting adjourned at 11:15 
P.M. 
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ontinued from page 885) 
e public official in the financing 
public improvements. Turnpike 
venue and financing and a practi- 
il discussion of the general field of 
se for municipal revenue bonds 
ere highlights of the program. At 
the meeting of the Joint Committee 
on Relief of Urban Traffic Conges- 
tion and Parking, it was announced 
that the editorial work on its final 
report would be completed this year. 
[hrough the generous contribution 
of the Eno Foundation, copies of the 
report comprising several hundred 
pages will be printed and distributed 
by that organization with complete 
control of the subject matter and 
distribution remaining in the hands 


Notice by the Board 


® The following jurisdictions will 
elect a State Delegate for a three- 
year term beginning at the adjourn- 
ment of the 1955 Annual Meeting 
and ending at the adjournment of 
the 1958 Annual Meeting: 

\rkansas Nevada 
Colorado 
Delaware 


New Hampshire 
New York 


Georgia Ohio 

Idaho Oregon 
Indiana Rhode Island 
Louisiana Utah 


Maryland West Virginia 
Minnesota 

Elections will be held in the States 
of Kansas and Virginia to fill the 
vacancies for the term expiring at 
the adjournment of the 1956 An- 
nual Meeting. 

Nominating petitions for all State 
Delegates to be elected in 1955 must 
be filed with the Board of Elections 
not later than March 25, 1955. Peti- 
tions received too late for publica- 
tion in the March issue of the 


of the Joint Committee. 

Continued work on these inter- 
professional studies has become one 
of the high points in the work of the 
Section. This, coupled with the work 
of the Liaison Committee, is serving 
to bring into focus problems of mu- 
tual interest on which cooperative 
work can be undertaken for the bene- 
fit of all. It was evident from dis- 
cussions at the meetings of the Sec- 
tion of Municipal Law that the 
importance of legal aspects of public 
improvements by all levels of gov- 
ernment is becoming more widely 
recognized. 

The committee reports presented 
at the Sunday afternoon session cov- 
ered a wide field of current interest 
relating to all local government law 


of Elections 


Journat (deadline for receipt, Jan- 
uary 28) cannot be published prior 
to distribution of ballots, which will 
take place on or about April 1, 1955. 

Forms of nominating petitions 
may be obtained from Headquarters 
of the American Bar Association, 
1155 East Sixtieth Street, Chicago 
37, Illinois. Nominating petitions 
must be received at the Headquar- 
ters of the Association before the 
close of business at 5:00 p.m. March 
25, 1955. 

Attention is called to Section 5, 
Article VI of the Constitution, which 
provides: 

Not less than one hundred fifty 
days before the opening of the an- 
nual meeting in each year, twenty- 
five or more members of the Associa- 
tion in good standing and accredited 
to a State from which a State Dele- 
gate is to be elected in that year, may 
file with the Board of Elections, con- 
stituted as hereinafter provided, a 
signed petition (which may be in 
parts), nominating a candidate for 
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and intergovernmental relations of 
federal, state, county, special dis- 
tricts, and authorities as well as the 
legal problems faced by cities and 
towns. 

New officers of the Section are 
David M. Wood, of New York, 
Chairman; George F. Appel, of 
Philadelphia, First Vice Chairman; 
Charles B. Howard, of Minneapolis, 
Second Vice Chairman; Jefferson B. 
Fordham, of Philadelphia, Editor of 
Section publications; Harold S. Shef- 
elman, of Seattle, Washington, Sec- 
tion Delegate to the House of Dele- 
gates. New members of the Counsel 
are Clarence Crowe, Dallas, Texas; 
David Levin, Washington, D.C.; and 
Harold Newcomb, Des Moines, Iowa. 


the office of State Delegate for and 
from such state. 


Only signatures of members in 
good standing will be counted. A 
member who is in default in the 
payment of dues for six months is 
not a member in good standing. 
Each nominating petition must be 
accompanied by a typewritten list 
of the names and addresses of the 
signers in the order in which they 
appear on the petition. 

Special notice is hereby given that 
no more than twenty-five names of 
signers to any petition will be pub- 
lished. 

Ballots will be mailed to the mem- 
bers in good standing accredited to 
the states in which elections are to 
be held within thirty days after the 
time for filing nominating petitions 
expires. 

BOARD OF ELECTIONS 

Edward T. Fairchild, Chairman 

William P. MacCracken, Jr. 

Harold L. Reeve 
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(Continued from page 871) 

O’Conor 
three that his 
Committee wished to emphasize: 


mittee hearings. Senator 


listed conclusions 

(1) That the courts have inherent 
jurisdiction to determine the fitness 
of lawyers, and that additional legis- 
lation is not necessary; 

(2) That state and local bar as- 
sociations should immediately com- 
mence disciplinary proceedings 
against all lawyer members who have 
taken advantage of the Fifth Amend- 
ment; 

(3) That the Attorney General of 
the United States should proceed 
immediately in the federal courts 
and in all federal agencies where he 
has jurisdiction to discipline lawyers 
who have taken advantage of the 
F’fth Amendment. 


The chairman concluded by say- 


ing that the actions of a few lawyers 
had placed the entire Bar under a 
cloud, “and the quicker that the 
Fifth Amendment Communist sym- 
pathizing lawyers are gotten rid of, 
the better off will be the Bar of the 
United States of America”. 

Wilber M. Brucker, of the Dis- 
trict of Columbia, Chairman of the 
Committee on Professional Ethics 
and Grievances, reported that his 
Committee had processed 167 files 
during the past year, of which 155 
related to opinions on the Canons of 
Professional and Judicial Ethics and 
twelve to grievances against members 
of the Association. He pointed out 
that the great bulk of grievances 
against lawyers were not filed against 
members of the Association, which 
indicates the necessity for co-opera- 
tion of local and state associations. 

The House recessed at 5:00 o’clock. 





® The entire second session of the House was spent on a three-hour debate of 
the report of the Committee on Individual Rights as Affected by National Secu- 
rity, headed by Whitney North Seymour, of New York. The House finally adopt- 
ed, with two amendments, the Committee's proposed code of procedure for 
congressional investigations. The Code will be offered to the 84th Congress 


next year. 





SECOND SESSION 


®" The House convened for its sec- 
ond session at 9:30 Tuesday morn- 
ing, August 17. Chairman David F. 
Maxwell presided. 

This entire session was spent in the 
consideration of the report of the 
Special Committee on Individual 
Rights as Affected by National Se- 
curity, headed by Whitney North 
Seymour, of New York. 

This resolution carried with it a 
“Code of Investigative Procedure” 
which the Committee attached to 
its recommendation. This code was 
drafted by the Committee after ex- 
tensive study of the whole problem 
of congressional investigations from 
the earliest days of the Republic. 
In offering the Code for approval 
by the House, Mr. Seymour said 
that the Committee had begun its 
work with four premises: 

(1) Congressional investigations 
are a vital part of the legislative proc- 
ess, and Congress must have full 


authority to investigate matters bear- 
ing upon possible legislation or upon 
execution of the laws. 

(2) The Committee’s recommen- 
dations for fair procedure should not 
in any way interfere with the investi- 
gation of Communism or Communist 
activities or any other proper subject. 

(3) It was inappropriate for the 
Committee to concern itself with 
any of the controversial matters of 
the moment. The Committee was 
dealing with matters of principle 
affecting an area of government in 
which there are today substantially 
no rules of law, but in which lawyers 
can reasonably feel that there should 
be some rules of law. 

(4) Most congressional investiga- 
tions have been conducted fairly 
with decorum and decency, but there 
have been investigations in which 
fairness has not been a primary rule. 

Mr. Seymour emphasized the non- 
partisan quality of the report, quot- 


900 American Bar Association Journal 


ing Senator Knowland as saying that 
the adoption of fair rules was a vital 
necessity that would be one of the 
first orders of Congress next year 
whoever was in control. He divided 
the alleged abuses into substantive 
and procedural, saying that there was 
a tendency for a few investigations 
to go beyond the normal purpose of 
investigations and to infringe upon 
the prerogatives of the executive or 
judiciary. 

The Committee’s resolution, in- 
cluding the proposed Code, was as 
follows: 


Reso.tvep, That the American 
Bar Association recommends to the 
Congress the adoption of a Code of 
Investigation Procedure which em- 
bodies the following principles: 

A Cope OF INVESTIGATIVE PROCEDURE 
I. COMMITTEE AS OPPOSED TO 
INDIVIDUAL RESPONSIBILITY 
A. Scope of the investigation. 

The jurisdiction of each investi- 
gative committee should be clearly 
defined. The resolution is the charter 
of the committee and it should state 
the subject matter and scope of the 
investigation in such a_ straightfor 
ward fashion that the parent organi- 
zation, a witness, and counsel for a 
witness can determine when the com 
mittee is exceeding its jurisdiction. 
In the case of a select or standing 
committee the resolution should be 
adopted by the appropriate house, and 
in the case of a subcommittee by the 
parent committee. 

B. Majority control. 

The following matters should be 
decided by majority vote: 

1, The subject matter of any pre- 
liminary inquiry. 

2. The authorization for any spe- 
cific investigation that is to be con- 
ducted within the framework of the 
resolution. 

3. The appointment and dismis- 
sal of members of the staff. 

4. The issuance of subpoenas 
(Unless delegated by the majority to 
the chairman and a member of the 
minority.) 

5. The scheduling of hearings. 
(Unless delegated to the chairman 
and a member of the minority.) 

6. The type of hearing to be con 
ducted, i.e., private, public, or a com- 
bination of the 

7. The direction to a witness to 
answer a question to which objection 
has been made. (This should be de- 
cided by a majority of the committee 
present or unanimously if only two 
members are sitting.) 


two. 
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8. The release of the contents of 
any report or any summary thereof. 
9. The propriety of the scope of 
any subpoena duces tecum if chal- 
lenged. 
C. Quorum. 

The number of members required 
to conduct the actual hearing should 
be determined in advance by ma jori- 
ty vote. The number so required 
should be announced to the public. 
No hearing should be conducted with 
less than two members present. 

II. RIGHTS OF WITNESSES. 
The witness should have the follow- 
ing rights: 
A. Notice. 

1. He should have ample time 
to secure counsel, if he so desires, and 
to make arrangements to appear. 

2. He should be advised of the 
purpose of the investigation and fur- 
nished with a copy of the resolution 
which authorized it. 

B. Right to counsel. 

1. Counsel should be allowed to 
accompany him to all hearings, both 
public and private. (If in the opinion 
of a majority of the committee the 
national interest requires an oath of 
secrecy as to proceedings at a private 
hearing, such oath may be adminis- 
tered). 

2. Counsel should be allowed to 
interpose proper objections to ques- 
tions or to any failure to follow pro- 
cedural requirements and to submit 
legal memoranda in support of -his 
objections. 

3. Counsel should be allowed to 
advise the witness as to his rights be- 
fore the committee. 

4. Counsel should be allowed to 
ask clarifying questions of the witness 
and to cross-examine adverse wit- 
nesses, subject to control of the length 
of the interrogation by a majority of 
the members present to prevent abuse 
It is recognized that some counsel may 
attempt to abuse the right to cross- 
examine and try to impede the prog- 
ress of the investigation. If this occurs, 
the committee may withdraw the right 
of oral cross-examination in a particu- 
lar case and require that questions 
asked of adverse witnesses be handled 
by written interrogatories given to the 
chairman or counsel of the committee 
and propounded by him to the wit- 
ness. 

C. Statements for the record. 

Every witness should be free to 
make a brief written or oral statement 
at the conclusion of his testimony. It 
must be relevant to the subject matter 
of the examination. It should become 
a part of the record. Every witness 
should be given the opportunity to 
explain his answers, 1.e., at his request 
he may qualify his yes or no answers. 


D. Transcript of the hearing. 

An accurate transcript of all hear- 
ings should be taken and the witness 
should be entitled, at reasonable ex- 
pense, to a copy of his testimony at a 
public hearing. He should have an op- 
portunity to make proper corrections 
in the transcript. 

E. Broadcasts. 

If Congress does not adopt the 
earlier recommendation of the Associ- 
ation barring such broadcasts entirely 
the witness should at least have the 
right to testify without television or 
radio broadcasting, providing he noti- 
fies the committee of his desires a 
reasonable time prior to the hearing. 
He should be permitted to make this 
decision in advance, not under public 
scrutiny, and no prejudice should be 
allowed to attach to his decision. 

F. Oaths. 
All witnesses should be sworn. 
G. Executive sessions. 

The witness should have certain 
additional rights in regard to private 
hearings. 

1. At executive sessions, no one 
should be present except committee 
members, committee staff, the witness, 
and his counsel. 

2. There should be a positive ban 
against the disclosure of ‘proceedings 
at executive sessions, except (a) where 
the proceedings may be made a part 
of the record at a public hearing, or 
(b) where the testimony discloses that 
there may have been a violation of 
law. In the latter situation the com- 
mittee may submit a transcript of the 
proceedings to the prosecuting au- 
thorities, but the transcript should 
then be available to the witness on 
request. 

3. The witness and his counsel 
should be permitted to examine the 
transcript of his testimony taken in 
executive session. Any changes in form 
or substance which the witness de- 
sires to make should be entered upon 
the transcript together with a state- 
ment as to the reason the witness 
wishes to make them. 

4. If the committee intends to 
use, at a public hearing, all or part of 
a transcript taken at an executive 
session, the committee should give 
reasonable notice of its intended use 
to the witness, with a statement of the 
time and place of such use and a copy 
of the transcript of the testimony. The 
witness should have an opportunity 
at the public hearing to explain or 
comment upon the testimony so used 
and to introduce the balance of any 
portion of the transcript offered by 
the committee which shall be neces- 
sary to supply a fair context. 

III. RIGHTS OF THIRD PARTIES. 
Any person whose name is men- 
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tioned or who is specifically identified, 
and who believes that testimony or 
other evidence given in a public hear- 
ing, or comment made by any mem- 
ber of the committee or its counsel, 
tends to defame him or otherwise ad- 
versely affect his reputation, should 
be afforded the following privileges 
at the earliest practicable date: 

A. To request that he be sub- 
poenaed before the Committee and 
testify in his own behalf. Once he ap- 
pears, he should have the same rights 
as those witnesses under II above. 

B. If this request be denied, that 
he be permitted to file with the Com- 
mittee a sworn statement concerning 
such testimony, evidence or comment, 
which would be made a part of the 
record of the hearing at which he was 
adversely mentioned. 

IV. UsE OF COMMITTEE FILES. 

Committee files, relating to indi- 
viduals, should be treated as confiden- 
tial and should be used only for the 
proper purposes of the committee. 

V. SUPERVISION OF THE CODE OF IN- 

VESTIGATIVE PROCEDURE. 

In the House, the Speaker and the 
majority and minority leaders, and 
in the Senate, the Vice-President and 
the majority and minority leaders, 
should constitute an ad hoc commit- 
tee on Congressional investigations. 

The ad hoc committee’s duties 
shall include the following: 

(1) The committee would consider 
(a) whether or not there was need of 
a particular investigation, (b) how 
the investigation could best be con- 
ducted, whether by a standing, special 
or joint committee, and (c) whether 
any special procedures or safeguards 
should be adopted. The group would, 
of course, only make recommendations 
on these subjects. Each house would 
retain ultimate responsibility for ac- 
tion. 

2) The committee would supervise 
the application of the Code of In- 
vestigative Procedure but only in an 
appellate sense. 


Mr. Seymour said that the Com- 


mittee’s proposals had been pre- 
sented to the leaders of Congress who 
had pronounced them both practi- 
cal and sensible. 


The debate on the Committee’s 


resolution was one of the longest in 
the history of the House of Delegates. 
The House rejected five of seven 
proposed amendments to the lan- 
guage of the proposed Code. One 
amendment to the Committee’s 
language was adopted and another 
was accepted by the Committee and 
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approved by the House. Near the 
end of the debate, which lasted well 
over two hours and a half, the House 
also defeated a motion to substitute 
that would have sent 
the Code to Congress for “independ- 


a resolution 


ent consideration” without a recom- 
mendation that it be adopted. 

Opponents of the Committee's 
proposal argued that the Commit- 
tee’s report made serious charges 
against some congressional investi- 
gations which were not supported by 
the record, that the Code would set 
up procedures that Communists and 
other subversives would be able to 
use to hamstring all congressional in- 
quiry into their activities, and that 
the proposed Code contained many 
provisions that were unworkable. 

In reply, proponents of the meas- 
ure said that the Code was the prod 
uct of careful study and consultation 
with the leaders of the Congress, that 
its workability had been attested 
by some of the most experienced 
members of Congress, and that there 
was nothing in the Code that would 
make it impossible for a congression 
al committee to control investiga- 
tions and prevent Communists from 
engaging in limitless debate and 
cross-examination. 

Benjamin Wham, of Illinois, led 
the attack on the Committee’s report. 
Declaring that it imputed numerous 
cases of unfair and improper actions 
committees, Mr. 
Wham said that such charges should 
be proved before the House adopted 


to investigatory 


the report of the Committee. The re 
sults of his own study did not back 
up such imputations, Mr. Wham 
added. He declared that there was 
no necessity for speedy action, since 
Congress was about to adjourn and 
would, in any case, move slowly on 
such a subject. He moved to refer 
the report back to the Committee 
on Individual Rights as Affected by 
National Security for further report 
at the Midyear Meeting of the House 
“and that our Committee on Com- 
munist Tactics, Strategy and Objec- 
tives give us the benefit of its views 
at that time”. 

Mr. Wham was answered by Ross 

Malone, Jr., of New Mexico, a 


member of the Committee. Mr. Ma- 
lone said that this was not a question 
of whether there should be reforms 
of congressional investigations—Con 
gress has said that there shall be. The 
Congress has requested the Associa- 
tion to make recommendations, Mr. 
Malone said, and recommitting the 
report to the Committee would only 
deprive Congress of the views of the 
Association at the time when those 
views would be useful. 

Julius Applebaum, of New York, 
speaking against the Committee re- 
port, said that the recommendations 
were a menace to Congress and to 
Congress's right to investigate Com- 
munist activites. The report would 
shackle Congress in its efforts to deal 
with Communism, he said. 

John C. Satterfield, of Mississippi, 
agreed with Mr. Applebaum that the 
proposed code would interfere with 
Communist investigations. He urged 
the House to vote for Mr. Wham’s 
motion to refer. He declared that the 
Code would give an absolute right 
to anyone adversely mentioned to re- 
quire the congressional committee to 
call him before it for examination 
and cross-examination. Such an un- 
limited right of cross-examination 
would make it impossible for Con- 
gress to function, he said. 

Paul W. Updegraff, of Oklahoma, 
said that, while he was in favor of 
the purposes of the Code, large por- 
tions of it were unworkable as it 
stood. He referred particularly to the 
proposed ad hoc committee to act as 
an appellate agency, declaring that 
the Speaker of the House and the 
Vice President and the majority and 
minority leaders simply did not have 
time to serve on such a committee. 
“If it could be considered sentence 
by sentence and paragraph by para- 
graph” he said, “I would be in favor 
of it. But 


would do any harm to reconsider the 


I do not believe that it 


matter’. 
Arthur VD. Chamberlain, of New 
York, that 


Code would “emphasize a criticism 


said recommitting the 
which has been made of this body 
time and time again, that we lack the 
intestinal fortitude to take a_posi- 
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tive step where one is definitely ir 
dicated”. 

Hatton W. Sumners, of Texas, de 
clared that he did not see how a con 
gressional committee could properl\ 
conduct its business with the handi 
caps that the Code would throw in 
the way. “When you handicap the 
House and the Senate in trying to get 
the knowledge they must have in or- 
der to properly legislate, you are do 
ing a tremendously important and 
dangerous thing” he said. “It is nec- 
essary to have the facts, and you had 
better leave them—they may abuse 
their powers sometimes—but you had 
better leave your agents so that they 
will be free and able to get the facts 
which they in their judgment need 
in order to properly legislate.” 

Speaking for the Committee’s re 
port, Albert E. Jenner, Jr., of Ili- 
nois, declared that the report was 
scrupulously objective and fair. The 
Committee is only making recom 
mendations, he pointed out, “It is 
not a code of procedure to be 
adopted by this House and put into 
effect. The Congress and its commit- 
tees will take those of the recommen- 
dations submitted it thinks are prac- 
ticable and workable and not adopt 
others.” 

The previous question was moved 
by William W. Gibson, of Minne- 
sota. The motion carried by a vote of 
107 to 34. The House then voted 
against referral back to the Com 
mittee, 

Sylvester C. Smith, Jr., of New 
Jersey, then proposed an amendment 
to Section III of the proposed Code. 
The original language of that sec 


tion gave a third party an unquali 


hed privilege to “appear personally, 
under subpoena if he so elects, be 
fore the committee and testify in his 
own behalf”. The section also ex 
tended to third parties an unquali- 
fied “privilege” to file a sworn state 
ment and secure the appearance of 
witnesses whose testimony was ad 
verse to him. Mr. Smith's 


ment merely gives a third party th: 


amend 


right to request to be subpoenaed, 
and, if this is refused, the right to 
file a sworn statement. 

Mr. Seymour opposed the amen 
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nt on the ground that most of the 
nembers of Congress and substantial- 

ill the local bar associations that 

ve considered the matter felt that 

third parties should have the 
broader rights. 

Mr. Satterfield, speaking in favor 
o! the amendment, declared that it 
removed one of the major objections 
to the report. 

The House voted to adopt the 
amendment by a vote of 96 to 56. 

Mr. Satterfield then proposed to 
amend the Code by changing Section 
IV to read “Committee files relating 
to individuals shall not be released 
until the same have been approved 
by action of the majority of the Com- 
mittee.” This amendment was lost by 
voice vote. 

Tracy E. Griffin, of Washington, 
then proposed an amendment that 
would have changed the language of 
the Code in Section II, Clause B, 
Paragraph 4 of the Code, dealing 
with cross-examination. 

Chis amendment failed to carry 
alter Mr. Seymour protested that in- 
stead of clarifying, the amendment 
made the subject less clear. 

James D. Fellers, of Oklahoma, 
protested the “continued hacking” 
at the Committee’s report. He said 
that the report showed great judg- 
ment and discretion and should be 
adopted in the form submitted by 
the Committee. 

Charles S. Rhyne, of the District 
of Columbia, proposed anothet 
amendment. This eliminated a large 
portion of the fifth section of the re- 
port, dealing with the ad hoc com- 
mittee on investigative proceedings. 
Che original report spelled out the 
duties of such a committee in some 
detail. Mr. Rhyne proposed to omit 
the details of the committee’s duties, 
explaining that the idea of a com- 
mittee was enough at this time and 
that more thought ought to be given 
before making specific recommenda- 
tions as to its duties. This amend- 
ment was accepted by the Committee, 
and the House voted to adopt it. 

Mr. Applebaum, of New York, 
proposed an amendment that would 
ve allowed a witness who had pre- 
vusly agreed to have his testimony 


televised to change his mind at any 
time and refuse to continue to tes- 
tify on television. 

This amendment was defeated. 

William A. Sutherland, of Georgia, 
speaking against the original report, 
as amended, argued that the House 
of Delegates was being asked to 
adopt specific recommendations in a 
field in which most of its members 
were not qualified to act. 

Floyd E. Thompson, of Illinois, 
moved to amend the Code by striking 
all of Section V, the section dealing 
with the ad hoc committee to super- 
vise congressional investigations. He 
argued that the proposed members 
of the committee were the busiest 
men in the Congress and that it 
would be impossible for them to de- 
vote time to such supervision. 

Mr. Seymour replied that everyone 
who had considered the problem had 
suggested some sort of appellate re- 
view of a committee’s actions. The 
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present proposal came from one of 
the most experienced members of 
the House of Representatives who 
would himself be a member of the 
ad hoc committee, and the proposal 
had been checked with two of the 
Senators who would be members of 
the Senate’s ad hoc committee. None 
of them found the suggestion un- 
workable, Mr. Seymour said. 

The House voted to reject the pro- 
posed amendment. 

R. E. H. Julien, of California, 
then proposed that the entire Code 
be submitted to Congress “for its 
independent consideration” without 
any recommendation that it be 
adopted. 

This proposed amendment in the 
nature of a substitute resolution was 
lost, and the House then voted to 
adopt the Committee’s proposal with 
the two amendments made on the 
floor. 


The House recessed at 12:40 p.m. 





"= Perhaps the liveliest debate of the third session was aroused by Judge Wal- 
ter M. Bastian’s report for the Committee on American Citizenship, which rec- 
ommended a program of acquainting students with the theory and practice of 
Communism in order to demonstrate its inherent fallacies. The proposal was 


finally tabled. 





THIRD SESSION 


® The third session of the House of 
Delegates convened at 2:00 o'clock 
on the afternoon of August 17. 
Chairman Maxwell presided. 
William Logan Martin, of Ala- 
bama, Chairman of the Committee 
on Income ‘Tax—Submission of 
Amendment, made a progress report 
for that Committee. He said that 
representatives of the Committee 
had appeared before the Senate Ju- 
diciary Committee in April, but that 
the Senate was not expected to re- 
ceive any report on the income tax 
amendment from the Judiciary Com- 
mittee at this session of Congress. 
Mr. Martin said that the proposal 
would be introduced in the 84th 
Congress and that the Committee be- 
lieved that progress was being made. 
A. J. G. Priest, of Virginia, Dele- 
gate of the Section of Public Utility 
Law, reporting for that Section, 


asked the House to approve changes 
in the Section’s by-laws. The changes 
increased the number of members of 
the Section’s Council from eight to 
twelve, made the last retiring Chair- 
man and the Section Delegate to the 
House of Delegates members of the 
Council ex officio, and decreased 
the terms of regular members of the 
Council from four to three years. 
These amendments to the Section 
by-laws were approved without de- 
bate. 

The report of the Committee on 
Scope and Correlation of Work was 
given by Franklin E. Parker, Jr., 
of New York, the Chairman. Mr. 
Parker proposed the following reso- 
lution. 


That the Committee on Atomic En- 
ergy Law be continued for the Associ- 
ation year 1954-1955 for the purpose 
of considering legal problems arising 
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under the Atomic Energy Act and 
other legal problems connected with 
the private and industrial use of atom- 
ic energy; and that the size of this 
committee be increased to nine mem- 
bers. 


The Committee’s original 
posal was that the size of the Atomic 
Energy Law Committee not be in- 
creased. The size was changed by 
amending the original resolution on 
motion of Secretary Stecher, speak- 
ing on behalf of the Board of 
Governors. The Board felt that the 
increase was necessary so that there 
could be representation of the sever- 
al groups in the Association that 
are interested in atomic energy law. 


pro- 


The Board’s suggestion was accepted 
by the Committee and the resolution 
was adopted as amended. 

The House then the 
report of the Committee on Ameri- 
can Citizenship, delivered by Judge 
Walter M. Bastian, of the District 
of Columbia, the Committee Chair- 
man. Judge Bastian’s first two resolu- 
tions were adopted without debate. 
They are as follows: 

I. 

Be Ir Resotvep, That since the pro- 
gram of the Standing Committee on 
American Citizenship affects the en- 
tire Bar, national, state, and local, 
the Standing Committee on Coordi- 
nation of Bar Activities of the Ameri- 
can Bar Association is urged to lend 
every possible aid to this Committee 
in the carrying out of its program. 

Il. 

BE Ir Resotvep, That the program 
of the Assembly at every annual meet- 
ing of the American Bar Association 
shall contain a place for discussions 
of the lawyer’s responsibility in the 
furtherance of American citizenship. 
The Committee’s third proposal 

had aroused considerable interest in 
the press prior to the opening of the 
Annual Meeting and was keenly de- 
bated on the floor of the House. The 
proposal dealt with the teaching of 
Communism in the schools. The 
original language of the Committee, 
after introductory clauses, resolved 
that “the facts of the theory and 
practice of Communism be taught 
in appropriate forms at all levels 
in all educational institutions of the 
United States in conjunction with 
the teaching of the theory and prac- 


turned to 


tice of the Government of the 
United States of America under the 
Federal Constitution”. 

In considering the Committee's 
report, the Board of Governors had 
recommended a change in the lan- 
guage of and the 
form proposed by the Board was 
the form moved by the Committee 
for adoption by the House: 


this resolution, 


Wuereas, the American Bar Associ- 
ation believes that enlightened citi- 
zenship requires intelligent under- 
standing of world problems, free dis- 
cussion and courageous thinking, 

Be Ir ReEsotvep, That there be ade- 
quate teaching of the principles of 
the Constitution of the United States 
and the facts of the theory and prac- 
tice of our government thereunder in 
all educational institutions of each 
state, and 

Be It FurtHeR REso.vep, That stu- 
dents at appropriate levels of educa- 
tion in educational institutions of 
each state be made acquainted with 
the theory and practice of Commu- 
nism in order to demonstrate its in- 
herent fallacies and its threat to the 
privileges and liberties of free peoples. 

Be Ir FurTHER REsoLvep, That the 
Association stands ready to implement 
the purposes of this resolution by 
aiding in the preparation of suitable 
material and otherwise through its 
Standing Committee on American 
Citizenship. 

In explaining the Committee's 
reasons for proposing the resolution, 
Judge Bastian said, “The dangers of 
Communism could be readily under- 
stood if properly taught, and it 
would be of great value to the youth 
of our country if they could be ade- 


quately shown the differences be- 


tween the theory and practices of 
Communism and the theory and 
practices of the Government of the 
United States 
tion.” 


under our Constitu- 


He said that, while there had been 
some opposition, 95 per cent of the 
press comment had been favorable 
to the Committee’s position. 

The opposition to the resolution 
rested on two grounds: First, it was 
said, the proposal would be mis- 
understood, no matter how carefully 
it was worded, and this would result 
in extremely poor public relations 
for the Bar, and, second, there was 
a strong possibility that the program 
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might backfire, particularly in the 
hands of teachers who might be pr 
Communist. 

Charles M. Lyman, of Connect 
cut, declared that while he was in 
favor of the purpose of the resolu 
tion, it would make bad public rela 
tions for the Bar. He proposed to 
amend the preamble to the Com 
mittee’s resolution by adding the 
words ‘And believes further that 
subversive elements cannot be suc- 
cessfully combatted unless our Cciti- 
zens are educated to and have an 
understanding of the organization 
and methods thereof, and the incon- 
between them and _ our 
American principles”. 

Aaron Marder, of New Jersey, 
said that “can be far better combat- 
ted” would be preferable to “success 


sistency 


fully combatted unless” and moved 
that Mr. Lyman’s amendment be so 
amended. 

Mr. Lyman replied that “can be 
effectively combatted” would be still 
better, and he and Mr. Marder 
agreed on that phrase. 

Ben R. Miller, of Louisiana, and 
Douglas Hudson, of Kansas, both 
objected to the use of thereof in Mr. 
Lyman’s proposal, and at the sugges- 
tion of Chairman Maxwell, the lan- 
guage of the amendment to the reso- 
lution was referred to the Committee 
on Draft. 

In the debate on the original reso- 
lution, which followed, Samuel P. 
Sears, of Massachusetts, declared that 
it was wrong to teach Communism 
in the schools. ‘““Those of us who are 
blessed with good health feel it un- 
necessary to innoculate our blood 
with cancerous germs, even for the 
laudable purpose of appreciating the 
health we enjoy. I have not heard 
that schools teach ‘spelling—good 
and bad’ or ‘algebra, equations and 
inequalities’; nor have I listened to 
a sermon on sobriety with instruc- 
tions on how to mix drinks; nor 
have I seen the Ten Commandments 
livened up with comic strips on blas- 
phemy.” 

Charles W. Pettengill, of Connec- 
ticut, declared that the House was 
dealing with a dangerous proposal 





n the 
e pr 


inecti- 
as in 
esolu 
p rela 
ed to 
Com 
4 the 

that 
€ suc- 
r Citi- 
ve an 
zation 
incon- 
| our 


Jersey, 
ym bat- 
UCCeSS 
moved 

be so 


an be 
ye still 
farder 


a, and 
- both 
in Mr. 
ugges- 
1e lan- 
€ reso- 
mittee 


il reso- 
uel P. 
2d that 
junism 
ho are 
it un- 
blood 
or the 
ing the 
heard 
—good 
ns and 
ned to 
nstruc- 
$; nor 
dments 
mn. blas- 


ronnec- 
ise was 
rOopos: ] 


id faced an impossible task of im- 
ementing the resolution. He de- 
ired that “for every thousand stu- 

‘nts who will be convinced, a cer- 

in number, who knows how many, 

ill remain unconvinced or become 
irious and seek further information 
sewhere”’. 

C. Brewster Rhoads, of Pennsyl- 
vania, declared that the proposal 
dignifies the concept of Commu- 
nism”. He contradicted Judge Bas- 
tian’s statement that the Commit- 
tee’s proposal was similar to one 
adopted by the Pennsylvania Bar 
\ssociation. He read the Pennsyl- 
vania resolution to the House, de- 
claring that it was a resolution to 
teach “the philosophy, format, con- 
cepts of the republican form of gov- 
ernment under our Constitution, 
and in so doing to show up the 
fallacy and reveal the frightful can- 
cer developing through the medium 
of international Communism”. 

John H. Yauch, Jr., of New Jersey, 
said that he approved the purposes 
of the resolution, but that, in its 
present form, it reminded him of the 
members of the parish who did not 
know what sin was until the new 
minister preached about it. He pro- 
posed an amendment to the resolu- 
tion to require that the teaching of 
communism “must carry with it at 
the same time and in conjunction 
with it the teaching of the theories 
of our own government”. 

Edward L. Cannon, of North Car- 
olina, declared that, while the law- 
yers of his state might understand 
the technicalities of the changes 
made in the resolution, he doubted 
whether the laymen would. 

Hatton W. Sumners, of Texas, de- 
clared that there were already Com- 
munists as teachers in the schools, 
and those teachers would be the 
ones who would hold the balance as 
to the respective merits of democ- 
acy and communism. 

Francis W. Hill, Jr., of the Dis- 
rict of Columbia, moved to substi- 
tute “for all pending motions and 
mendments”, a resolution that was 


ubstantially the language adopted 


xy the Pennsylvania Bar Associa- 


tion. This substitute, he said, had 
the approval of Judge Bastian’s Com- 
mittee. 

Ben R. Miller, of 
quired 


Louisiana, in- 
whether this substitute 
“would permit the children to be in- 
formed, for instance, that in Russia 
only members of the Communist 
Party, a small segment of the popu- 
lation, have the right to vote? In 
mind it seems 
that the facts of the difference [be- 


tween communism and democracy] 


other words, in my 


need to be brought out... .” 
Jefferson B. Fordham, of Pennsyl 
vania, Dean of the University of 
Pennsylvania Law School, said that 
he thought the language of the sub- 
stitute was somewhat muddled. He 
raised the question what was meant 
by teaching communism “‘in all ed- 
ucational institutions of each state’’. 
Dean Fordham said that the normal 
channels of control of educational 
institutions could work out a pro- 
that the 


eram of instruction, and 
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debate in the House might be better 
laid aside. 

Franklin Riter, of Utah, said that, 
while the great majority of members 
of the teaching profession are loyal 
citizens, there was a small number of 
teachers “who are not worthy of 
their citizenship” that made him 
question the desirability of any res- 
olution on the subject. Mr. Riter 
said that it was difficult enough to 
control the textbooks used in the 
schools. “How are we going to con- 
trol [the few disloyal teachers] who 
stand before your children and mine 
and by the tone of their voice, the 
twitch of an eye, the shrug of a 
shoulder, carry implications which 
are not on paper?” 

Mr. Sears thereupon moved that 
the resolution and the proposed 
amendment be laid on the table. 

This motion was carried by voice 
vote, and the House then recessed at 
3:30 P.M. 





® The highlight of the fourth session was undoubtedly the discussion on the 
reports of the Committee on Unauthorized Practice of the Law and the Section 


of Taxation dealing with an attempt by some accountants to obtain the right 


to practice law before the Tax Court and the Treasury Department. The House 


unanimously endorsed a resolution opposing legislation that would prohibit the 


Secretary of the Treasury from denying a person the right to practice in tax 


controversies 
or calling’. 


‘solely because he is not a member of any particular profession 





FOURTH SESSION 


Maxwell 
fourth session of the House to order 


® Chairman called the 
at 9:30 on the morning of Wednes- 
day, August 18, in the Gold Room 
of the Hotel Congress. 

Secretary Stecher announced the 
withdrawal of the report and recom- 
mendations of the Board of Gover- 
nors’ Subcommittee on Specializa- 
tion and Specialized Legal Educa- 
tion. He explained that since the 
publication of the report in the Ad- 
vance Program a number of com- 
munications had been received that 
indicated a desire to be heard before 
the subject was acted upon, and the 
recommendations had been  with- 
drawn so that further consideration 
could be given to the matter. 


Thomas J. Boodell, of Illinois, 


Chairman of the Committee on 


Unauthorized Practice of the Law, 
speaking for that Committee, pro- 


posed the following, which was 


adopted without debate: 


REso_vep, That the Statement of 
Principles of the National Conference 
Committee on Adjusters relating to 
the respective rights and duties of 
laymen in the business of adjusting 
insurance claims, be amended in the 
following respects: 

(a) That a new paragraph under 
Article 5 to be designated (a-2) read 
as follows: 5(a-2) “No lay person, 
lay firm, lay partnership or corpora- 
tion serving as a representative of an 
insurance company in the handling of 
a claim shall engage in the practice 
of law.” 

(b) That the last sentence in Article 
5 (b) which reads “If any witness so 
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requests, at the time of making any 
written statement, or within a reason- 
able time thereafter, he will be given 
a copy of such a statement” be strick- 
en and that a new sentence be sub 
stituted therefor which shall read as 
follows: “If any witness making a 
signed statement so requests, he shall 
be given a copy thereof.” 

(c) That a new footnote, to be num 
ber 3, be added to the Statement of 
Principles, reading as follows: “The 
word ‘representative’ or ‘representa- 
tives’ means any person, firm, partner- 
ship or corporation, which is repre- 
senting an insurance company in the 
handling of a claim.” 


The Committee had a second res- 
olution which requested that it be 
heard before any definitive action 
was taken on a plan of voluntary 
specialization in the various fields 
of the law. Mr. 
this resolution in view of the action 


Boodell withdrew 


of the Board of Governors withdraw- 
ing its recommendations on_ that 
subject. 

Mr. Boodell then summarized the 
situtation which has arisen with the 
accounting profession over admis- 
sion to practice before the Treasury 
Department. 

Mr. Boodell stated: 


This acute area of administrative 
practice involves practice before the 
Tax Court and the Treasury Depart- 
ment, and there we find that the legal 
profession is vigorously being opposed 
by the American Institute of Ac- 
countants. They not only insist on 
the right, as we see it, to practice law 
before the Tax Court and the Treas- 
ury Department; they apparently feel 
so strongly about it that in the course 
of their opposition they have reflected 
on the integrity of the lawyer and the 
professional approach of the legal pro- 
fession in an editorial in the August 
issue of the Journal of Accountancy. 
. . . We believe this attack must be 
explained to the public in its true 
light. 

We have the utmost confidence that 
the public will agree that the role of 
the independent lawyer, acting solely 
in the interest of his client, should re- 
main on the American scene. We have 
never accused the accountants of put- 
ting financial gain before public serv- 
ice. They have made that insinuation 
against us. 

Lawyers have traditionally been the 
guardians of the law and have worked 


in the public interest irrespective of 


compensation. Financial gain has nev- 
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er been one of the cornerstones of our 


profession. Lawyers from time immem- 
orial and in accordance with the tenets 
expressed in Canon 12 of the Canons 


of Professional Ethics have worked 


without compensation whenever nec 

essary. Our lawyer referral and legal 

aid activities testify further to that baz 
program. 

Mr. Boodell concluded by saying 
that, while he had not given up hope 
of obtaining co-operation between 
the lawyers and accountants, the 
legal profession was engaged in a 
battle of major proportions. 

The whole problem of the re- 
lationship of lawyers and account- 
ants in practice before the Treasury 
Department was the subject of the 
reports of the Special Committee on 
Circular 230, headed by John D. 
Randall, of 


of Taxation, 


Iowa, and the Section 

under the chairman- 
ship of Thomas N. Tarleau, of New 
York. The House accordingly heard 
these reports next as a special order 
of business. 

In the Committee’s report, Mr. 
Randall reviewed the history of the 
appointment of the Special Commit- 
tee in 1953. The controversy centers 
about Section 10.2 (f) of the present 
Circular Letter 230 (which 
with admission to practice before the 
Treasury Department). Section 10.2 


deals 


(f) provides, “Nothing in this part 
shall 
persons not members of the Bar to 


be construed as authorizing 


practice law.”” At the Atlanta meet- 
ing, the House had instructed the 
Special Committee to insist upon 
the retention of this provision in the 
proposed revision of Circular 230. 
The American Institute of Account- 
ants apparently seeks to eliminate 
this provision. Mr. Randall said that 
his Committee had held conferences 
with Treasury Department officials 
on the matter and was continuing 
its efforts to carry out the mandate 
of the House. 

Mr. Tarleau, speaking for the Sec- 
tion of Taxation, reported on an- 
other aspect of the same problem. He 
called atention to H.R. 9922, intro- 
duced in the 83d Congress by Chain 
man Reed of the House Ways and 
Means Committee. That bill would 
direct the Secretary of the Treasury 





to prescribe rules and regulations 
governing the practice of attorneys 
and agents before the Department 
and would permit the Secretary to 
set standards of conduct and char 
acter of those practicing before the 
Department. 
Mr. Tarleau proposed the follow- 
ing resolution: 
Wuereas, H. R. 9922, 83d Con 
gress, 2d Session, would direct the Sec- 


retary of the 
by regulations the qualifications, rules 


Treasury to prescribe 


of practice, and standards of ethical 
conduct applicable to persons who 
assist taxpayers in (a) “the determina 
tion of their Federal tax liabilities’, 
(b) “preparation of their Federal tax 
returns”, and (c) “settlement of their 
tax liabilities with the Internal Rev- 
enue Service”; and would prohibit 
the Secretary from denying the “right 
to engage in such activities” to any 
person “solely because he is not a 
member of any particular profession 
or calling’; and 

Wuereas, Such a law would give 
the Secretary authority and control 
over activities entirely outside the 
proper functions of his office; would 
authorize the Secretary to prescribe 
rules of ethical conduct in conflict 
with the Canons of Ethics of this As 
sociation; and would require the 
Secretary to sanction the practice of 
law by laymen, 

Now, THEREFORE, Be Ir RESOLVED, 
That the American Bar Association 
opposes the enactment of H. R. 9922, 
and 

Be Ir FurtHer Resotvep, That the 
President be and he hereby is author- 
ized and directed to appoint a Spe- 
cial Committee to urge the views of 
the Association in regard to H. R. 9922 
Committees 


upon the appropriate 


and Members of the Congress. 


Mr. Tarleau said that the most 
startling thing about H. R. 9922 is 
that it would regulate the practice 
of law not only before the Depart- 
ment, but advice given by lawyers 
in their offices, and this is the first 
time such a thing has ever been done 
by legislative action. Furthermore, 
the bill would authorize laymen to 
practice law in one of the most 
highly complicated and difficult 
fields in all administrative law. 

M. Otterbourg, of New 


York, in urging the House to adopt 


Edwin 


the resolution, declared that ‘This 
is the biggest issue that has faced the 
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le declared that a small group of 

















countants were seeking to obtain 
1e right to practice tax law, and 
ere seeking the amendment of Cir 
ilar 230 in order to accomplish 
his purpose. Mr. Otterbourg ex- 
jlained that this small group of ac- 
countants were seeking the change in 
Circular 230 so that they would be 
ible to argue that the Treasury De- 
partment had granted them the right 





to practice law. 





The House voted unanimously to 













adopt the resolution. 

The report of the Committee on 
Unemployment and Social Security 
was given by its Chairman, Allen L. 
Oliver, of Missouri. He presented 
a resolution that would have re- 
afirmed the Association’s opposition 
to the inclusion of lawyers in the 
Social Security plan. The House had 
opposed social security for lawyers 
in 1950. At the 1953 Annual Meet- 
ing in Boston, the House had voted 
to refer the matter back to the Un- 
employment and Social Security 
Committee for further study of the 

























question of inclusion of lawyers on 
a voluntary basis. 

Chere was opposition to Mr. Oli- 
ver’s resolution, and the House voted 
to lay the matter on the table until 
the next morning. (An account of 
the final disposition of this resolu 
tion appears at page 910 infra.) 

The House then considered and 
adopted the proposed amendments 
to the Constitution of the Associa- 
tion, as printed in the July issue of 
the JouRNAL, beginning at page 573. 

The amendments are as follows:* 


(a) Amend Article IV, Section 3 by 
inserting in line 9, after the word 







“shall” the words “resign or”; by 
deleting from line 11 the word 








“deemed” and inserting in lieu there 
of the word “declared”; and by de 
leting from line 11 the word “there 










upon”; so that the final sentence of 
this section will read as follows: 





If an Assembly Delegate shall re 






sign or fail to register in attendance 
by twelve o’clock noon on the open 


ing day of an annual meeting, the 






office of such delegate shall be de- 







clared to be vacant; and the Assembly 
shall elect a successor to serve for the 


remainder of the term 

(b) Amend Article VIII, Section 4 
by inserting in line | thereof, before 
the words “Director of Activities’’ the 
words “Executive Director” and by 
deleting from line | the words “Exec 
utive Secretary’; by inserting in line 
3 thereof, before the words “a Direc 
tor” the words “an Executive Direc 
tor’; by deleting from line 4 thereof 
the words “an Executive Secretary”; 
by inserting in line 6 thereof before 
the word “Director” the words “Ex 
ecutive Director and the”; by sub 
stituting in line 7 thereof for the 
words “a member” the word “mem 
bers”; and by deleting the final sen- 
tence of the section; so that, as amend 
ed, Section 4 will read: 

SEcTION 4. Executive Director, Direc 
tor of Activities, Assistant Secretaries, 
Assistant Treasurers. The Board of 
Governors may elect, and may pre 
scribe the duties of, an Executive Di 
rector, a Director of Activities, one 
or more Assistant Secretaries and one 
or more Assistant Treasurers, each of 
whom shall hold office at the pleasure 
of the Board of Governors The Ex 
ecutive Director and the Director of 
Activities shall be members of the 
Association. 

(c) Amend Article IX, Section 1 
by substituting in line 2 thereof for 
the word “seventy” the words “one 
hundred and twenty”; by substituting 
in line 37 thereof for the words “one 
hundred” the words ‘one hundred 


’ 


and twenty”; by inserting in line 43 
thereof after the word “mail” the 
word “promptly”; and by deleting in 
lines 46, 47 and 48 the sentence, “Said 
date shall not be later than eighty 
days before the date fixed for the 
opening of said annual meeting of the 
Association” so that the amended por 
tions of this section will read as fol 
lows: 

Section 1. Nominations by State 
Delegates. The State Delegates from 
each state shall meet, not later than 
one hundred and twenty days before 
the opening of the annual meeting in 
each year, and shall make, and 
promptly announce and publish, a 
nomination for each of the offices of 
President, Secretary, and Treasurer, 
and for the members of the Board of 
Governors to be elected in that year 
In even-numbered years, they shall 
nominate a Chairman of the House 
of Delegates. 


* * * 


If not earlier than one hundred 
and fifty days and not later than one 
hundred and twenty days before the 
the date fixed for the opening of the 
annual meeting of the Association in 
any vear, the Board of Governors 
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recommend 







shall that the nominat 
ing meeting of the State Delegates be 
not held in that year because the state 
of the Nation or the financial condi- 
tion of the Association makes the hold- 
ing of such meeting inadvisable, the 
Secretary shall prepare and mail 
promptly to each State Delegate an 
appropriate ballot for voting upon the 
question whether said meeting shall 
be held, with the request that such 
ballot, duly marked, be mailed to the 
Secretary on a date to be fixed by him. 
On the date fixed for the return of 
such ballots the Secretary shall count 
the same and shall certify the result 
to the Chairman of the House of Dele- 
gates ° 
(d) Amend Article IX, Section 2 
by substituting for the word “seventy” 
in lines 1, 9, and 14 thereof, the words 
“one hundred and twenty” in each 
case; and by substituting for the word 
“forty” in lines 2, 9, and 15 thereof the 
word “seventy” in each case, so that 
the amended portion of this section 
will read as follows: 

Section 2. Other Nominations. Not 
earlier than one hundred and twenty 
days nor later than seventy days before 
the opening of the annual meeting, 
one hundred members of the Associa- 
tion in good standing, of whom not 
more than fifty may be accredited to 
any one State, may file with the Sec- 
retary, a nominating petition (which 
may be in parts) duly signed, making 
other nominations for the office of 
President, Secretary, or ‘Treasurer, 
and in even-numbered years, for 
Chairman of the House of Delegates. 
Not earlier than one hundred and 
twenty days nor later than seventy 
days before the opening of the annual 
meeting in even-numbered years, fif- 
teen members of the House of Dele- 
gates may file with the Secretary a 
nominating petition (which may be 
in parts) duly signed, making other 
nominations for the office of Chair 
man of the House of Delegates. Not 
earlier than one hundred and twenty 
days nor later than seventy days be- 
fore the opening of the annual meet- 
ing, fifty members of the Association 
in good standing, of whom not more 
than twenty-five may be accredited to 
one State, may file with the Secretary 
a nominating petition (which may be 
in parts) duly signed, making other 
nominations for any member of the 
Board of Governors to be elected in 
that year. With any nominating peti- 
tion shall be filed the consent of the 
nominee. 


Secretary Stecher, reporting for 


the Board of Governors, said that 
the Board had _ considered two 


*Italics in the text indicate new language. 
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amendments to the procedure for 
processing membership applications, 
one providing that a member's en- 
dorsement of an application for 
membership shall constitute nomina- 
tion for membership and the other 
providing for elimination of the 
Committee on Admissions in each 
state. ‘““The Board does not believe 
that the 
abandon 


Association is ready to 


its policy of selectivity 
which has prevailed since its organi- 
zation in 1878”, Mr. Stecher said. 
“The Board does feel, however, that 
our procedure could be made more 
efficient and liberalized.”” On his mo- 
tion, the suggested amendments were 
referred to the Committee on Rules 
and Calendar for study and report. 
The House also voted to refer a 
Board proposal for study of pro- 
cedure for disciplining and expelling 
members guilty of unethical conduct 
to the Committee on Scope and Cor- 
relation of Work. Mr. Stecher re- 
ported that the Administration Com- 
mittee had been authorized to ex- 
plore the possibility of holding the 
1957 Annual Meeting on the east- 
ern seaboard for a short meeting 
of the House and Assembly on this 
side of the Atlantic then ad- 
journing to London to take advan- 
tage of the repeated invitations of 
the Law and the General 
Council of the Bar to hold a por- 


and 


Society 


tion of an annual meeting in Eng- 
land. 

In reply to a question by Dean 
Fordham, of Pennsylvania, on 
whether the membership application 
had been changed to eliminate ques- 
tions as to the race of the appli- 
cant, Mr. Stecher said that the appli- 
cation had not been changed. At the 
Boston meeting, the Assembly passed 
a resolution, later concurred in by 
the House of Delegates, recommend- 
ing to the Board that the application 
be so amended. Mr. Stecher said that 
the Board, which has exclusive au- 
thority on the subject matter, felt 
that the information as to race was 
needed for statistical 

Orie L. 
Chairman of the Committee on Dis- 
ciplinary Procedures, then reported 
for that Committee. Judge Phillips 


purposes. 
Phillips, of Colorado, 
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proposed the following, which were 
adopted without debate: 


a 

That the Committee on Disciplin 
ary Procedures be continued for the 
purpose of completing its work on the 
model rules governing disciplinary 
procedure, 

Il. 

That the committee be 
to distribute the tentative rules, when 
completed, to the members of the 
House of Delegates and other inter- 
ested groups, with a view to receiving 
comment and submitting final draft to 
the House for its approval at the 1955 


authorized 


midyear meeting. 


Judge Phillips then reported brief- 
ly for the Survey of the Legal Profes- 
sion, of which he is Chairman. 

George H. Turner, of Nebraska, 
reporting for the Committee on Co- 
ordination of Bar Activities, of 
which he is a member, said that two 
of the highlights of the Committee’s 
work were the American Bar Associa- 
tion column prepared for publica 
tion in state and local bar association 
publications and obtaining the co- 
operation of Section chairmen in 
furnishing speakers for state and 
local Bar meetings. 

The Committee had three recom- 
The 


adopted without debate, was as fol- 


mendations. first, which was 


lows: 


It is recommended that the Chair- 
man of the House of Delegates either 
meet with the newly elected members 
of the House prior to their entering 
upon their service to instruct them in 
the duties and responsibilities of their 
office, or that the Chairman of the 
House of Delegates cause to be pre- 
pared a pamphlet or brochure setting 
forth in simple terms a description 
of the operation of the American Bat 
Association, with particular emphasis 
on the functioning of the House of 
Delegates and the members thereof. 


The 


mendation was that the item “Any 


Committee’s second recom- 
matters from state and local bar as- 
sociations to be presented in the 
House” be calendared for considera- 
tion early in the meeting of the 
House. Secretary Stecher pointed out 
that under the rules of the House 
the preparation of the calendar is 
entrusted to the Committee on Rules 
and Calendar. On his motion, the 





recommendation was referred to that 
Committee. 

The third recommendation of the 
Committee on Coordination of Ba 
Activities was that the Coordinato 
be mailed to all members of the As 
sociation, or at least to the presidents 
and secretaries of state and local bai 
associations. Secretary Stecher point 
ed out that this proposal involved a 
number of considerations, financial 
and otherwise, and on his motion 
the matter was referred to the Board 
of Governors. 

The report of the Committee on 
Jurisprudence and Law Reform, pre- 
sented by Chairman Albert E. Jen- 
ner, Jr., of Illinois, included five 
resolutions for consideration by the 
House. 

The first was as follows: 

ReEso_vep, That the American Bar 
\ssociation approves the amendment 
of Senate Joint Resolution No. 44 
in the 83d Congress, Ist Session, as in- 
troduced in the United States Senate 
to eliminate the provision thereof re- 
stricting the eligibility of a member 
of the Supreme Court of the United 
States to hold either the office of Presi 
dent or of Vice President of the 
United States, and to extend the pro 
vision for compulsory retirement of 
members of the Supreme Court of the 
United States at age 75 to all federal 


judges, and directs and authorizes the 
Standing Committee on Jurisprudence 


and Law Reform to bring about the 

introduction of the resolution in the 

84th Congress and to advocate by all 
appropriate means its passage by th: 

Congress of the United States. 

Mr. Jenner explained that the pro 
posed constitutional amendment 
dealing with the federal judiciary, 
designed to prevent “Court pack- 
ing”, previously approved by the 
House of Delegates, had been acted 
upon favorably by the Senate Judi 
ciary Committee. The Senate Com 
mittee, however, amended the pro 
posal to extend the 75-year compul 
sory retirement provision to include 
all federal judges rather than only 
members of the Supreme Court. The 
Senate Committee had also eliminat 
ed the provision that Justices of th: 
Supreme Court should be ineligible 
to run either for President or Vice 
President within five years after the 
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mination of their offices. There 

is a strong chance that the House 
would act favorably at the next ses- 
sion of Congress if the latter provi- 
sion were eliminated, Mr. Jenner 
said. 

The House of Delegates then 
voted to adopt the resolution with- 
out debate. 

The second resolution offered by 
Mr. Jenner was as follows: 

ResoL_vep, That leave be and is 
granted the Standing Committee on 
Jurisprudence and Law Reform to 
withdraw its resolution presented to 
the 1954 midwinter meeting of the 
House of Delegates for approval of 
Senate Joint Resolution No. 3 as 
amended in the 83d Congress, Ist Ses- 
sion, proposing an amendment to the 
Constitution of the United States rel- 
ative to the taking of private property. 
Mr. Jenner said that the resolution 

endorsed Senator McCarran’s amend- 
ment to incorporate the majority 
view in the Steel Seizure cases in the 
Constitution. Strong opposition had 
developed when the matter was be- 
fore the House at the Atlanta meet- 
ing and there was considerable doubt 
whether the wording of the amend- 
ment accomplished its purpose. The 
Committee’s proposal was adopted 
without debate. 

The Committee’s third resolution 
was as follows: 

Resotvep, That Resolution No. 11, 
submitted to the Assembly and the 
House of Delegates at the 1953 Annual 
Meeting and referred to the Standing 
Committee on Jurisprudence and Law 
Reform for study and report be placed 
upon the table, and that House of 
Representatives Joint Resolutions 568 
and 569 in the 83d Congress, 2d Ses- 
sion, being identical proposals for 
amendment of Article V of the Con- 
stitution of the United States be com- 
mitted to the Standing Committee on 
Jurisprudence and Law Reform for 
study and report at the 1955 mid- 
winter meeting of the House of Dele- 
gates. 

Mr. Jenner explained that there 
was doubt whether the language of 
the joint resolutions carried out the 
purpose of the originally approved 
\ssociation position. The Commit- 
tee’s resolution was adopted without 
debate. 

Mr. Jenner then proposed the fol- 

wing: 
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REsOLvED, That Senate Joint Res- 
olution No. 39 in the 83d Congress, 
Ist Session, proposing an amendment 
to the Constitution of the United 
States relative to the functioning of 
the House of Representatives of the 
United States in times of national 
emergencies or national disaster be 
disapproved. 

The proposal referred to, Mr. Jen- 
ner said, was one of Senator Know- 
land’s, and was intended to ensure 
the availability of a quorum of offi- 
cers of the House of Representatives 
in the event of disaster because of 
atomic attack. It was the Commit- 
tee’s view that the matter could bet- 
ter be handled by the House of 


Representatives itself, merely by 


amending its rules. 

The resolution was adopted with- 
out debate. 

The Committee’s last resolution 
was as follows: 

Resotvep, That the Standing Com- 
mittee on Jurisprudence and Law Re 
form be and it is authorized to under- 
take study of the proposals of the Ad 
visory Committee of the United States 
Supreme Court for amendment of the 
Rules of Civil Procedure for the 
United States District Courts and to 
submit to the Advisory Committee of 
the United States on or before Decem- 
ber 1, 1954, a report of the collective 
views of the members of the Standing 
Committee on Jurisprudence and Law 
Reform, and to make report thereof 
to the House of Delegates at its 1955 
Midyear Meeting. Prior to the sub- 
mission of any report to the Advisory 
Committee, the report shall be sub 
mitted to the Board of Governors for 
approval. 

A proposal to refer to the Board 
of Governors was made by Mr. Up- 
degraff, of Oklahoma, accepted by 
the Committee, and adopted by the 
House. 

The House then heard the report 
of the Committee on Lawyer Refer- 
ral Service, presented by Chairman 
Theodore Voorhees, of Pennsylvania. 
Mr. Voorhees spoke of the impor- 
tance of the Lawyer Referral Plan 
and mentioned briefly the joint Le- 
gal Aid-Lawyer Referral luncheon, 
held on Tuesday. 

Morris B. Mitchell, of Minnesota, 
Chairman of the Committee on Ju- 
dicial Selection, Tenure and Com- 
pensation, said that it was uncertain 


whether Congress would pass the As- 
sociation-sponsored salary increases 
for members of the federal judiciary 
and Congress. He said that he had 
the assurance of congressional lead- 
ers of both parties that these salary 
increases will be one of the first 
items that will be voted on in the 
84th Congress. 

The President of the National 
Conference of Commissioners on 
Uniform State Laws, Joe C. Barrett, 
of Arkansas, reported that the Com- 
missioners, meeting in Chicago from 
August 9 to August 14, had approved 
five Uniform Acts and one Model 
Act. On his motion, the House voted 
to add its approval of these six acts. 
They are as follows: Uniform Air- 
craft Financial Responsibility Act, 
Uniform Civil Liability for Support 
Act, Uniform Disposition of Un- 
claimed Property Act, Uniform Pres- 
ervation of Private Business Records 
Act, Uniform Supervision of Trus- 
tees for Charitable Purposes Act, 
and the Model Post-Mortem Exam- 
inations Act. 

Milton J. Blake, of Colorado, 
Chairman of the Committee on Le- 
gal Assistance for Servicemen, told 
the House that the new Compendi- 
um of the Laws was almost ready. 
The text, which is now in the hands 
of the printers, is being published by 
the Lawyers Co-operative Publishing 
Company, which is editing the book 
and keying it to ALR and American 
Jurisprudence. 

Albert B. Houghton, of Wisconsin, 
Chairman of the Committee on Traf- 
fic Court Program, reported that 
his Committeee had conducted four 
regional conferences and fourteen 
trafic court conferences in various 
states during the past year. During 
the coming year, Mr. Houghton said, 
the Committee plans a number of 
other state conferences and also will 
continue to help cities in revising 
traffic court procedures, and their 
codes, model ordinances, etc. On his 
motion, the House approved the fol- 
lowing recommendations: 

That the Special Committee To Su- 
pervise the Traffic Court Program be 


continued. 
That permission be granted to the 
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Committee to promote the formation 
of a conference of lawyers who are en- 
gaged in any phase of traffic, transpor 


tation, highways, traffic safety, and 
traffic courts, provided that any ex- 
pense involved can be taken care of 
within current appropriation of the 


Committee. 


Frederic M. Miller, of 
elected to a five-year term on the 


Iowa, was 


Committee on Scope and Correlation 
olf Work. 

Whitney North Seymour, of New 
York, speaking for the Section of Le- 
gal Education and Admissions to the 
Bar, moved the adoption of the fol- 
lowing: 


Wuereas, The American Bar As 
sociation granted provisional approval 
to the School of Law of North Caro- 
lina College at Durham and to the 
School of Law of Franklin University 
at Columbus, Ohio, on February 27, 
1950; and 

Wuereas, The said schools have at 
all times since rernained in full com- 
pliance with the standards for legal 
American Bar As- 
sociation and have applied for full 


education of the 


approval; be it therefore 

Reso.tvep, That the American Bar 
Association hereby gives full approval 
to the Schools of Law of the North 
Carolina 
Franklin 
Ohio. 


College at Durham and 


University at Columbus, 

The resolution was adopted with 
out discussion. 

Alfred J]. Schweppe, of Washing 
ton, Chairman of the Committee on 
Peace and Law Through United Na 
tions, reported that Senator Bricker 
had reintroduced in the Congress a 
proposed amendment to limit the 
treaty-making power of the Presi 
dent. This was by way of serving 
notice that the resolution will be 
offered again to the 84th Congress. 

Mr. Schweppe also reported that a 
United Nations committee had _ rec- 
ommended speedy action on ratifica- 
tion of the Genocide Convention, 
but that he knew of no change in 
Secretary Dulles’s attitude on the 
matter. In April, 1953, Mr. Dulles 
told a Senate committee that the 
present Administration does not in 
tend to submit the proposed Conven 


tion to the Senate for action. 


The House then recessed at 12:30 
P.M. 
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® The question of including lawyers under the Social Security Act was the issue 
that received the most extended consideration at the fifth session of the House 


A proposal by the Committee on Unemployment and Social Security, headed 


by Allen L. Oliver, to reaffirm the Association's stand against social security for 


lawyers met with strong opposition. The question was finally referred to the 


Conference of Bar Presidents. 





FIFTH SESSION 


® The House reconvened at 9:30 on 
the morning of August 19. Chairman 
Maxwell presided. 

R. Nicholson, of 
speaking for the Committee on Re 


John Illinois, 


tirement Benefits, of which he is a 
member, said that hearings had been 
held in Congress on the Jenkins 
Keogh bills. Although the testimony 
in favor of the measures was over- 
whelming, Mr. Nicholson said that 
no bill had been reported out of 
Committee. He attributed the fail 
ure to the fact that the Treasury De- 
partment had taken no stand on the 
Tax Bill 


and the new Social Security legisla- 


bills, since the Omnibus 
tion had taken almost all the time 
of ‘Treasury staff members. He de 
clared that the Committee is optimis 
tic about the chances of the Jenkins 
Keogh bills in the 84th Congress. 
Walter P. Armstrong, Jr., of Ten- 
nessee, Chairman of the Section ol 
Criminal Law, presented a resolu 
tion, which was adopted without de 
bate: 
That the By-laws of the 
Section of Criminal Law be, and the 


RESOLVED, 
same hereby are, amended in the fol 
lowing respects: 

By adding to Article II, Section I, 
thereof, following the words “upon re 
quest to the Secretary of this Section”, 
the following: “And payment of an 
nual dues as fixed below”. 

By adding to Article Il thereof the 
following: “Section 2. Effective July 
1, 1954, the annual dues for member 
shall be 
Dollars. Upon failure to pay 


ship in the Section Iwo 
($2.00) 
such amount annually, membership in 


the Section shall terminate.” 
Mr. Armstrong then proposed the 
following resolution: 


That the American Bar 


\ssociation approve the principle of 


RESOLVED, 


chemical testing of body substances for 
determining the degree of alcoholic 
influence and the impairment of driv 





ing ability and the admissibility into 
evidence of the results of such tests 
in prosecutions of driving while un 
der the influence of intoxicating liq 
our where such tests are lawfully con 
ducted. 

Secretary Stecher, speaking for the 
Board of Governors, reported the 
Board’s opinion that the accuracy 
and reliability of such tests are pres 
ently too uncertain, and therefore 
recommended that the House post- 
pone action. This substitute was ac 
cepted by the Committee and adopt- 
ed by the House without debate. 

The report of the Committee on 
Unemployment and Social Security, 
which had been tabled the day be- 
fore, was then presented to the 
House as a special order of business. 

Mr. Oliver, the Committee Chair- 
man, moved the adoption of the res 
olution reafirming the Association's 
opposition to social security for law- 
yers. 

Edwin M. New 
York, moved to send the record of 


Otterbourg, of 


the House and the Committee's re 
port to the Senate without further 
recommendation. He declared that 
there were large numbers of lawyers 
who favored social security and that 
it would be wrong to reafirm op 
position to inclusion in the program 
for that reason. 

Secretary Stecher pointed out that 
a mail vote of the Board of Gover 
nors had authorized the Committee 
to do just what Mr. Otterbourg pro 
posed, and that the action therefore 
seemed unnecessary. 

Earl F. Morris, of Ohio, declared 
that the Committee’s report did not 
represent the will of the average 
lawyer. He said that Ohio lawyers 
favored inclusion in a_ voluntary 
plan, and moved that the whol 


question be tabled. 
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The House rejected the motion to 
le, and debate continued on Mr. 
(tterbourg’s substitute motion to 
id the Committee’s report to Con 
ess without reaffirming the Associa 
tion’s Opposition to inclusion under 
the Social Security program. 

Karl C. Williams, of Illinois, dis- 
agreed with Mr. Morris that a major 
ity of lawyers were in favor of social 
security coverage. The Illinois State 
Bar Association had taken a poll on 
the question, he reported, which 
showed that Illinois lawyers were 
two-to-one against inclusion on a 
compulsory basis, while a majority 
were opposed to a voluntary pro- 
gram. 

Mr. Morris thereupon moved that 
the Association go on record as favor- 
ing inclusion of lawyers in the Social 
Security Program on a voluntary ba- 
sis, if possible, or on a compulsory 
basis if aecessary to secure such in- 
clusion. 

Che House rejected the substitute 
by a voice vote. 

Che Chairman then put the Otter- 
bourg substitute motion to a vote, 
and it was also defeated. 

Ben R. Miller, of Louisiana, 
moved that the entire subject be 
referred to the Conference of Bar 
\ssociation Presidents and that they 
be urged to ascertain and report to 
the House of Delegates on the wishes 
of their respective associations. 

This motion was carried by a vote 
of 69 to 45. 

Justin Miller, of the District of 
Columbia, Chairman of the Commit- 
tee on Rights of the Mentally IIl, 
said that his Committee had several 
suggestions which the Board of Gov- 
ernors had recommended be referred 
to the Committee on Research and 
Library of the American Bar Foun 
dation. Mr. Miller said that this was 


satisfactory to him, and he moved 





that the Board’s recommendation be 
adopted. The motion was carried. 

Archibald M. Mull, ]r., of Califor- 
nia, Chairman of the Membership 
Committee, reported that the As- 
sociation’s membership, as of August 
15, was 52,624, with 447 pending ap- 
plications being processed, so that 
the Association membership would 
soon reach 53,000. 

E. Smythe Gambrell, of Georgia, 
Chairman of the Committee on Re- 
gional Meetings, announced definite 
plans for three Regional Meetings in 
the coming year: one in Phoenix, 
Arizona, from April 13 to 16, 1955, 
for Arizona, California, New Mexico, 
Colorado, Nevada and Utah; anoth- 
er for Cincinnati, Ohio, from June 
8 to June 11, 1955, for Ohio, Michi- 
gan, Indiana, Illinois, Kentucky, 
‘Tennessee and West Virginia; and a 
third for New Orleans from Novem- 
ber 27 to 30, 1955, for Florida, 
Georgia, Alabama, Mississippi, Loui- 
siana, Texas, Oklahoma, Arkansas 
and Tennessee. 

Mr. Gambrell also announced ten- 
tative plans for a meeting in Hart 
ford, Connecticut, in April, 1956, 
for Maine, New Hampshire, Massa- 
chusetts, Vermont, Rhode Island, 
Connecticut and New York, and said 
that meetings were under considera- 
tion for Denver and Minneapolis-St. 
Paul within the next two years. 

Mr. Gambrell proposed the follow 
ing resolution: 

That the House of Delegates give 
consideration to the creation of a 
Standing Committee on Regional 
Meetings; and that the Special Com- 
mittee on Regional Meetings be con 
tinued for the Association year 1954 
1955. 

The italicized portion of this rec- 
ommendation was stricken, with the 
consent of Mr. Gambrell, after the 
Chairman of the House pointed out 


that the creation of a new standing 
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committee would require a change 
in the by-laws of the Association. The 
recommendation was then adopted 
as amended. 

James M. Spiro, of Illinois, Direc- 
tor of the Law Student Program, 
then gave an oral report to the 
House on the work of the American 
Law Student Association. Mr. Spiro 
said that the student association 
now has member associations in 115 
approved law schools and represents 
35,000 law students. The student as- 
sociation has held nine regional 
meetings during the past year and 
has issued some thirty publications 
covering various fields of the law and 
professional activity. Mr. Spiro con- 
cluded by quoting Dean Benjamin, 
of Columbia University, on the Law 
Student Association: “In my opin- 
ion, the organization and develop- 
ment of the American Law Student 
Association has been one of the out- 
standing contributions made by the 
American Bar Association.” 

John C. Satterfield, of Mississippi, 
Chairman of the Committee on 
Amendment of Rule 71-A, said that 
the amendment of Federal Rule 71- 
A, which would restore the right to 
jury trial in land condemnation 
cases, had not been acted upon by 
the House, but would be introduced 
early in the next session. He urged 
members of the House of Delegates 
to get in touch with their Congress- 
men in support of the measure. 

The Secretary then announced the 
winners of the election for Assembly 
Delegate. The following were chosen 


for three-year terms: 


Votes 
Ross L. Malone, Jr. 118 
Richard Bentley $21 
George E. Brand 307 
Richard H. Bowerman 218 
Alfred J. Schweppe 218 


The House then recessed at 10:40 
A.M. 
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® The final session of the House was a short one, but the Delegates took one of 
the most importart actions of the meeting when they adopted a resolution au- 


thorizing a Special Committee to study alleged widespread interstate solicita- 


tion of personal injury litigation. In another important action, the House rec- 


ommended that the Committee on Professional Ethics and Grievances study a 


proposed amendment to Canon 20, dealing with press releases and public 


statements which may interfere with the administration of justice. 





SIXTH SESSION 


® The House reconvened at 9:30 on 
the morning of August 20 for its 
last session of the 1954 Annual Meet- 
ing. Chairman Maxwell presided. 

The report of the Section of Labor 
Relations Law was given by Daniel 
P. Loomis, of Illincis, a member of 
the Council of the Section. Mr. 
Loomis said that the membership of 
the Section has increased by 10 per 
cent and the attendance at its ses- 
sions this year was the largest in 
history. He reported that the Section 
was studying proposals for amending 
the National Labor Relations Act 
and would have definite recom- 
mendations to submit to the House 
at the Midyear Meeting. 

He then proposed two amend- 
ments to the Section’s by-laws. 

The first increased the Section 
dues from $5.00 to $6.00 annually. 
The second added the following new 
section to the Section’s by-laws: 


SecTIoNn 7. Past chairmen, not elect- 
ed members of the Council, shall be- 
come ex officio members of the Coun- 
cil with the right to have notice of, 
and to attend and participate in the 
discussion at all meetings of the Coun- 
cil without power to vote. 


The House approved the increase 
of dues, but deferred action on the 
second amendment to the Midyear 
Meeting pending a report by the 
Board of Governors. 

George E. Beechwood, of Penn- 
sylvania, Chairman of the Section of 
Insurance Law, reported that that 
Section had obtained 661 new mem- 
bers during the past year, swelling 
its ranks to more than 4500. 

On Mr. Beechwood’s motion, the 
House approved an increase in Sec- 
tion dues from $3.00 to $5.00. 

The Section of Insurance Law also 
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had a resolution dealing with the 
proposed revision of the Federal 
Rules of Civil Procedure. On motion 
of Secretary Stecher, the House re- 
ferred this resolution to the Com- 
mittee on Jurisprudence and Law 
Reform, which was given authority 
to study the proposed amendments 
to the Federal Rules in a prior ac- 
tion by the House. 

Charles S. Rhyne, of the District 
of Columbia, Chairman of the Com- 
mittee on Draft, then reported to the 
House. He offered three resolutions, 
the first of which had been spon- 
sored by Arthur VD. Chamberlain 
and Whitney North Seymour, of 
New York. It was as follows: 

Wuereas, The New York State Bar 
Association and The Association of 
the Bar of the City of New York have 
recommended a clarifying amendment 
to Canon 20 of the Canons of Profes- 
sional Ethics, making it clear that it is 
unprofessional for lawyers to issue 
press releases or make public state- 
ments that may interfere with a fair 
trial in civil or criminal cases; and 
Wuereas, Prompt action upon said 
recommendations is desirable, in the 
interest of the proper administration 
of justice in the courts; be it 
REsoLveD, That the Committee on 

Professional Ethics and Grievances of 
this Association is requested to study 
and report to the House of Delegates 
at the earliest practicable date upon 
the proposed amendment to Canon 20 
of the Canons of Professional Ethics, 
which would condemn as unprofes- 
sional press releases and public state- 
ments, the publication of which may 
interfere with a fair trial in the courts 
or the due administration of justice. 

The resolution was adopted with- 
out debate. 

The second resolution offered by 
the Committee on Draft had been in- 
troduced by Cuthbert S. Baldwin, 
of Louisiana: 


Wuereas, Certain alleged imprope: 
and unethical practices by lawyers anc 
illegal and improper activities by lay 
men who are alleged to be associated 
with such lawyers, in connection with 
the solicitation and handling of per 
sonal injury claims against railroads 
and public carriers, have come to the 
attention of members of the Bar; and 

Wuereas, Such alleged improper ac 
tivities have not been confined to any 
particular state but have been so 
broad and widespread in scope that 
persons suffering injuries which have 
occurred in areas and states far re 
moved from the locale of such lawyers 
have allegedly been promptly solici 
ted, through unethical, improper and 
illegal methods established by such 
lawyers and laymen; and 

WuereAas, Such litigation in connec 
tion with some of the above-referred-to 
activities has taken place and certain 
courts have condemned same; and 

Wuereas, Such alleged 
constitute what is known as “personal 
injury damage suit rackets” which 
tend to create a scandal and bring 
the legal profession into disrepute; 
now, therefore, be it 

RESOLVED, By the House of Dele- 
gates of the American Bar Association 
that a Special Committee of this As- 
sociation be appointed to investigate 
same, and to report its findings in 
connection with such alleged improp- 
er, unethical and illegal activities, to- 
gether with its recommendations as to 
the methods and procedures which 
should be adopted in order to elimi- 
nate same; and be it further 

Reso.vepD, That in the event evi 
dence involving any such improper, 
unethical and illegal practices on the 
part of lawyers who are members of 
this Association is developed, that such 
evidence be transmitted to the Stand 
ing Committee on Ethics and Griev 
ances of this Association, to the end 
that, if found guilty, such lawyers may 
be expelled from membership in this 
Association; and, in such event, that 
the local and state bar associations 
having jurisdiction over such lawyers, 
as well as any who are not members of 
this Association, be also informed, to 
the end that they may take discipli 
nary and other measures against the 
parties involved. 


prac tices 


Mr. Rhyne said that the sponso: 
of the resolution estimated that $1, 
000 would be required for the work 
of the proposed Special Committee 
He moved that the resolution be 
adopted. 

Mr. Updegraff, of Oklahoma, pro 
posed to strike the words “agains 
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ailroads and public carriers” from 
he first clause of the resolution. He 
aid that the Special Committee 
yught to be able to investigate other 
laims as well as those against public 
arriers. This amendment was ac- 
cepted by Mr. Baldwin and the Draft 
Committee. 

Mr. Cannon, of North Carolina, 
proposed to amend the resolution to 
broaden the powers of the Commit- 
tee still more. ‘There is a lot of labor 
relations solicitation” he declared. 
“Let’s not limit it to personal injury 
litigation.” 

Mr. Baldwin said he could not ac- 
cept this amendment, although he 
was in sympathy with it. “I think we 
should move along carefully in this 
investigation and not branch out 
into a million different phases”, he 
said. “My thought is that we should 


A Free Press 

and a Fair Trial 

(Continued from page 842) 
newspaper men who, for reasons best 
known to themselves, will choose to 
pursue a course of conduct contrary 
to the best professional opinion and 
accepted policies of their fellows. 

But what has been true elsewhere 
will likewise be true here—once a 
code of fair conduct has been author- 
itatively adopted by an industry or 
profession, as being the right and 
ethical way to conduct its activities, 
then ways and means have always 
been found to reach those who put 
themselves outside the pale. 

Therefore, my first suggestion is 
that many if not all of the points in- 
volved in the proposed code should 
be used now as a basis for discussion 
between authorized representatives 
of publishers, editors and Bar. 

To whatever extent the American 
Publishers Association, the Ameri- 
an Society of Newspaper Editors 
ind the organized Bar establish a 
ode for fair trial and free press, a 
way will be found to enforce it 
igainst any in either profession who 
ire unwilling to follow decent and 
honorable standards of professional 
conduct. 



























































limit this primary investigation to 
the personal injury phases referred 
to in the resolution, and then see 
what develops in other fields.” 

Mr. Cannon withdrew his pro- 
posed amendment and the resolu- 
tion was thereupon adopted as 
amended. 

The third resolution of the Com- 
mittee on Draft had been offered by 
William N. Bonner, of Texas. This 
authorized an increase in the dues 
of the Section of Mineral Law from 
$3.00 to $5.00 a year and was adopted 
without debate. 

The Draft Committee then of- 
fered, on its own motion, the fol- 
lowing: 

Reso.vep, That the House of Dele- 
gates of the American Bar Association, 
on its own behalf and on that of the 
Association, expresses its deepest ap 
preciation of the warm-hearted wel 


There is now under consideration 
in New York—and I hope there may 
be a country-wide consideration- 
the idea that the appropriate courts 
in each jurisdiction adopt a rule ap- 
plying to lawyers only, which will 
enforce a reasonable observance of 
the prohibition of “trial by news- 


’ 


paper”. Such rule should provide 


substantially that no lawyer on either 
side shall make any public statement 
which would serve to interfere with 
the administration of justice or in- 
terfere with a fair trial in any crim- 
inal or matrimonial litigation. The 
rule would apply to both private 
lawyers and district attorneys. 

Such rule would not mean that no 
statement of any kind can be made, 
nor that there will be a “complete 


31. Federal Rules of Criminal Procedure 948 
18 U.S.C.A. Rule 53 

Regulation of Conduct in the Court Room: “The 
taking of photographs in the court room during 
the progress of judicial proceedings or radio 
broadcasting of judicial proceedings from the 
court room shall not be permitted by the court.’’ 

U. S. District Court General Rules for the 
Southern and Eastern Districts of New York. Rule 
Sic) Professional misconduct shall include . 
a failure to abide by the provisions of the 
canons of ethics of the American Bar Association 
or of the New York State Bar Association." 

Special Rules of New York Appellate Div. First 
Dept., adopted April 20, 1938, followed by App. 
Div. Second Dept. and App. Term First Dept. 
and New York County and Kings County Sup. 
Ct. Rules: ‘Improper publicizing of court proceed- 


Proceedings of the House of Delegates 


come and spontaneous hospitality ex- 
tended to the members of the Associa- 
tion and their ladies by the gracious 
people of the Middle West, and par- 
ticularly of the State of Illinois and 
City of Chicago, on the occasion of the 
77th Annual Meeting of the Associa- 
tion; and be it further 
Reso.vep, That the House extends 
its particular thanks to the City of 
Chicago, to The Chicago Bar Associa- 
tion, to the Illinois State Bar Associa- 
tion, and especially to all the members 
of the joint committee of the latter 
two bodies charged with arrangements 
for this Meeting and to the ladies 
who co-operated with them, for all 
that has been done by each and every 
one of them in making this Annual 

Meeting a conspicuous success and a 

truly memorable occasion. 

Chairman Maxwell then turned 
the gavel over to the new Chairman 
of the House, John D. Randall, of 
Iowa, and the meeting adjourned 


sine die at 10:20 a.m. 


blackout of news” as has been in- 
timated by some of the press. It 
would mean, however, that no law- 
yer should state in advance of a trial 
either what he proposes to prove or 
what witnesses he proposes to call, 
nor shall he give out documents, 
copies of exhibits, confessions and 
the like until they have been duly 
admitted in evidence in court. All 
lawyers being officers of the court 
and responsible to it, can be dealt 
with summarily and effectively if 
they violate such a rule. 

Obviously, it is the duty of every 
court to insure a fair trial and un- 
questionably in this regard it has 
the power to make appropriate rules 
as to any such matters.3! 

Should neither the Bar nor the 





ings. The taking of photographs in a court 
room, during sessions of the court or during re- 
cesses between sessions, or the broadcasting of 
court proceedings, is forbidden.” 

Rule 1-A of the N. Y. App. Div. First Dept 
reads: ‘Advice through or in connection with o 
publicity medium. No attorney shall advise in- 
quirers or render an opinion to them through 
or in connection with a publicity medium of any 
kind in respect to their specific legal problems, 
whether or not such attorney shall be compensat- 
ed for his services. Any attorney who violates 
this rule shall be deemed to be guity of profes- 
sional misconduct within the meaning of subdivi- 
sion 2 of section 88 of the Judiciary Law." See 
App. Div. 2nd Dept. Special Rule; Fourth Dept. 
Spec. Rule VI. 
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A Free Press and a Free Trial 


courts undertake effectively to do 
this job of housecleaning in the legal 
profession, we may face the kind 
of mandatory legislation which I 
am opposing and which will in- 
clude not only lawyers, but also po- 
lice officers, 


newspaper reporters, 


court attendants, marshals, sheriffs 
and even judges in one over-all con- 
trol, destructive of their own inde- 
pendence and freedom of action. 
Another important additional rea- 
son for such a rule is to discourage 
blackmail. ‘The 


of publicity is oft-times the principal 


extortion and fear 


weapon of blackmail and_ extor- 
In New York, if 


malice a newspaper publishes the 


tion. without 


contents or copies of ex parte papers, 
motion papers, bills of particulars, 
complaints, affidavits and the like, 
whether filed or not, and whether 
the case is ever tried or not, no ac- 
tion against it can be maintained.*? 

No one can legally blame a news- 
paper or a reporter for publishing 
copies of such papers as above enu- 
merated when obtained from a law- 
yer ex parte in advance of or during 
a trial. Sealing under court order of 
original papers is in many cases 
wholly ineffective and generally too 
late. Once published, even though 
the case is never tried, or was neve 


As to prohibition against photography, etc., in 
courtrooms, Canon 35 of the American Bar Associ 
ation, adopted September 30, 1937, and amend 
ed September 16, 1952, reads as follows: *‘Canon 
35. Improper Publicizing of Court Proceedings 
Proceedings in court should be conducted with 
fitting dignity and decorum. The taking of photo- 
graphs in the court room, during sessions of the 
court or recesses between sessions, and the broad- 
casting or court proceedings are 
calculated to detract from the essential dignity 
of the proceedings, distract the witness in giving 
his testimony, degrade the court, and create 
misconceptions with respect thereto in the mind 
of the public and should not be permitted. 

Providing that this restriction shall not apply 
to the broadcasting or televising, under the su 
pervision of the court, of such portions of nat 
vralization proceedings (other than the interroga 
tion of applicants) as are designed and carried 
out exclusively as a ceremony for the purpose 
of publicly demonstrating in impressive manner 
the essential dignity and the serious nature of 
naturalization.”’ 


televising of 


intended to be tried, or was there- 
after actually won by the defendant, 
irreparable damage can be inflicted 
by such publicity alone. Without the 
aid of some unscrupulous lawyers, 
in many cases, such publicity would 
be highly improbable. 

Is it unreasonable to believe that 
there are a great many things re- 
ferred to in the code which can be 
successfully regulated throughout 
the fourth estate if its responsible 
leaders as a group desire to do so? 

Is it unreasonable to say that those 
matters relating particularly to un- 
professional conduct on the part of 
some lawyers which interfere with a 
fair trial and the administration of 
justice can and should be regulated 
by the legal profession? 

Is it unreasonable to hope that 
both groups will now come volun- 
tarily to a co-operative understand- 
ing and reasonable compromise as to 
those matters where their activities 
may impinge upon one another and 
involve the guarantees of fair trial 
and free press? 

Should the unfortunate view per- 
sist that court proceedings and the 
business of administering 
should be reported not as sober news 


justice 


and with reasonable restraint, but, 


rather as public entertainments, 


The photographers contend that they should 
not be restricted differently from reporters 
and artists using merely a lead pencil and that 
rules should apply to all. See ‘The 
Case for Courtroom Photography’’ by Max Ehr- 
lich, in Press Photography, published by the Na 
tional Press Photographers’ Association (1950) 
See also outcome of pending proceedings in the 
Supreme Court of Pennsylvania Western District 
1950 Misc. Docket, being petition by the Tribune 
Review Publishing Company for a writ of pro 
hibition in connection with contempt proceedings 
relating to the photographing of persons arising 
out of the murder trial of one Wable. 

See also address on this subject by Johnson 
J. Hayes, Judge of the U. S. District Court for 
the North Carolina Middle District at Raleigh, 
North Carolina, January 14, 1954. 

32. Campbell v. N. Y. Evening Post, Inc., 219 
App. Div. 169, 218 N. Y. Supp. 446, 245 N. Y 
320, 157 N.E. 153; 41 Harv. L. Rev. 261; 22 Til. 
L. Rev. 440; 26 Mich. L. Rev. 221 (all of the fore- 
going in 1927); 63 U. S. L. Rev. 549 (1929) page 
365 


the same 
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theatrical or circus productions and 


what not, and should sensation- 
loving lawyers capitalize on such a 
view, an aroused public may well 
declare impatiently, “A plague o’ 
both your houses!” When this hap 
pens, any voluntary code will bé 
both “too little and too late”. 

May I conclude by pointing out 
that the Bar’s ideal of public justice, 
which men have been striving for 
during the centuries, may never be 
fully realized by fallible humanity. 

But, assuredly, it cannot be wrong 
for the newspapers, the lawyers and 
the courts to try to approach it. In 
working for this ideal, we must 
make some kind of a beginning, and 
if there be matters presently con 
tained in the proposed code which 
are unrealistic or not entirely prac- 
tical or for which our world is not 
yet ready, we should at least try to 
agree to those things that can be 
adopted at this time. 

When the duly authorized repre- 
sentatives of press and Bar meet to 
consider their mutual problems, we 
may be able to get started on the 


highroad to a better understanding, 


as has happened so often in the past 
in regard to the other industries.** ] 


hope this may be soon, and I am con- 
fident we will succeed. 


See Section 337 of 
tice Act 


the New York Civil Prac 
which provides that an action, civil 
or criminal, cannot be maintained against a re 
porter, editor, publisher, or proprietor of a news 
paper, for the publication therein of a fair and 
true report of any judicial, 
public and official 
actual 


legislative, or other 
proceedings, without proving 
malice in making the report’. 

See criticism of privilege under rule as now 
interpreted 
and Extortion 


in article ‘‘The Newspaper 
by Abuse of Legal Process’ by 
Kurt H. Nadelmann in 54 Columbia Law Review 
359 (March, 1954). 


33. Statements of 


Privilege 


principle between 
and laymen relating to certain practices imping 


lawyers 


ing on the field of law in banking, real estate 
accounting, life insurance, accident 


collection agencies, law publishers, etc., 


insurance 
contained 
in Martindale-Hubbell Law Directory, Volume 

page 97A et seq., 1953 Edition, or obtainable 
from the American Bar Association, 1155 East 60th 


Street, Chicago 37, Illinois 
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ontinued from page 856) 


arrants that the note is genuine 
id what it purports to be, the en- 
orsing bank had good title to the 
ote, all prior parties had capacity 
» contract, and the bank has no 
knowledge of any fact which would 
mpair the validity of the instrument 
or render it valueless. To the extent 
bank’s resources these 


of the war- 


ranties should tend to protect the 
investing insurance company from 
such hazards as absence of authority 
in the maker*®* or of the particular 
executing corporate officer,°® and de 
fects in the recited security.5® Be- 
cause of the limitation of the qual 
ified endorser’s liability respecting 
validity to those defects known to 
the bank, it has become the practice 
to require the opinion of a local at- 
torney and where practicable the 
consent of stockholders. These pre- 
cautions, when coupled with the ex- 
amination of the executed mortgage 
as prepared by the bank’s attorney 
and of the previously prepared lend- 
er’s forms when completed and exe- 
cuted and with a check on compli- 
ance with any mortgage recording 
and refiling requirements, will, it is 
believed, reduce to a minimum de- 
lenses based on invalidity or the 
inadequate authorization, execution 
or recordation of instruments. Any 
more extended examination, such as 
that followed in the larger direct 
placements, would tend to make the 
entire small-loans program unprofit- 
able. 

The program is still experimental 
and has not yet been tested in the 
vicissitudes of a business recession. 
Che extent to which it meets a sub 
stantial need of small business is yet 
to be answered in the light of fur- 
ther experience. 

Financing of railroad equipment. 

Prior to the general use of direct 
lacements, life insurance companies 
icquired their investments in rail 


oad equipment obligations from in- 


estment bankers in the form of ei- 
her (1) equipment trust certificates, 
isually bearing the railroad’s guar- 





TRACERS CO. of AMERICA 
513 MADISON AV. NY. 22 WY. 








anty by endorsement of principal and 
dividends, evidencing a beneficial in 
terest in the equipment and the lease 
thereof by the trustee to the railroad 
or (2) notes of the railroad evidenc- 
ing the railroad’s obligation to pay 
the installments of purchase price of 
the equipment conditionally sold to 
it by the trustee. In both (1) the 
Philadelphia lease plan and (2) the 
New York conditional sales plan, 
title to the equipment is held by the 
trustee for the benefit of the investor 
until the obligations are paid in full, 
and then goes to the railroad. Both 
techniques were devised to avoid the 
after-acquired-property clauses of 
general mortgages of the railroad. 
Ihe new development in this field 
is that life insurance companies now 
finance railroad equipment by ac- 
quiring participating interests in 
conditional sales contracts, between 
the railroad and the manufacturer, 
assigned by the manufacturer to a 
commercial bank, which retains the 
earlier lower-interest maturities pay- 
able thereunder and, pursuant to a 
participation agreement, delivers to 
the investing life insurance compa- 
nies receipts evidencing their re- 
spective participations in the later 
Normally 


life insurance companies receive a 


maturities. the investing 
commitment fee, but the commercial 
bank receives no service charge for 
acting on behalf of the other inves- 
tors. 

The railroads like this method of 
financing for the same reasons that 
corporate borrowers generally prefer 
direct placements—simplicity, speed, 
firmness, lack of market hazards, and 
economy. A special item of economy 
case of conditional 
their 


is that in the 


sales the investors advance 
money a few days after the equip 
ment is delivered and interest runs 
from the date of the advance, where- 


as in equipment trust transac tions 





One of America’s newest and most modern 
hotels. At the center of legislative activi- 
ties—in the shadow of the Capitol Dome. 
opposite the House Office Buildings. 


Fully Air-Conditioned + Garage on Lower Level 


Kore. ( ongressional 


300 New Jersey Ave., S.£. 


Washington 3, D. C. 
la New York—Tel. PL $-6100 
in Chicago—FR 2-7741, Boston—-HA 6-0876, 
or any Knott Hotel for reservations. 





the money is advanced to the trustee 
and interest begins to accrue a sub- 
stantial period prior to the delivery 
of the equipment. 

However, a most distinct addition- 
al advantage is that no approval by 


the Interstate Commerce Commis- 


sion of this type of equipment financ- 
ing, as distinguished from equip- 
ment trust financing, is presently re- 
quired, for the reason that no issu- 
ance of securities under Section 20a 
(2) of the Interstate Commerce Act 


is involved.5? For the same reason, 


the commission’s requirement of 


competitive bidding®* does not ap- 


54. M. V. Monarch Co. v. Farmers & Drovers 
Bank, 49 S.W. 317 (Ky. 1899); Hussey v. Sibley, 
66 Me. 192, 22 Am. Rep. 557 (1876) 

55. Leonard v. Draper, 187 Mass. 536, 73 N.E 
644 (1905). 

56. Citizens Bank & Trust Co. v. Walker, 9 La 
App. 143, 119 So. 487 (1926); see also Britton, 

The Liability of the Transferor by Delivery and 
a Qualified Endorser,"" 40 Yale L.J. 215 (1930). 

57. Lehigh Valley R.R. Co. Conditional Sale 
Contract, 233 1.C.C. 359 (1939). A pending bill 
would subject equipment, conditional sales, and 
leases to commission approval; see H.R. 4172, 
83d Cong., Ist sess. (1953). 

58. Western Maryland Equipment Trust, Series 
D, 111 1.C.C. 434 (1926); Ex parte 158, 257 1.C.C 
129 (1944); see also Robbins, ‘Competitive Bid- 
ding in Sale of Securities,"" 27 Harv. Bus. Rev. 
646 (1949). 
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small and neat package. 
book publishers who can afford to 
LET YOU TRY BEFORE YOU BUY 


PARAMOUNT PUBLISHING COMPANY, INC. 

P. 0. Box 9082, Charlotte, N. C. 
Publishers of 

THE FEDERAL INCOME TAX CALCULATOR 


8 EE MATHEMAT C C_ COMPUTATIO 
Example 
First: Compute the tax from the official tables Net income (joint) $22,568.90 
Next: Check the answer by reference to the $22,500.00 $6',230.00 
FEDERAL INCOME TAX CALCULATOR 68.90 26,18 
Only two operations are required. Tax due -- 6,256.18 


THE FEDERAL INCOME TAX CALCULATOR is the only 
rate book with special tables for joint in- 
comes, without which a rate book is useless. 


Write for complimentary working model minia- 
ture which illustrates the simple device we 
use to get so much useful detail into such a 
We are the only rate 


A REAL SERVICE AT NOMINAL COST 
Prices: 3.5 
three copies, (most popular order) $5.2 





Notice that we have precom- 
puted the "splitting" and the 
"doubling" operations. All 
so-called "Rapid" calculators 
we have seen require six to 
nine operations (with corres- 
ponding chance for error) and 
they actually create more 
work then they save, 





One copy $2.00, two copies $3.50 
£ 
5 











ply.5® It would also seem to be true 
that, if direct dealings between the 
railroad and the investor are avoided 
in the conditional sale and assign- 
ment type of transaction, the exist- 
ence of common directors on the 
boards of the railroad and the inves- 
tor would not necessitate competitive 
bidding pursuant to Section 10 of 
the Clayton Act.® 

The Public Service Commission of 
New York, one member strongly dis- 
senting, has asserted jurisdiction over 
the conditional sale agreements of a 
New York railroad corporation.* 
However, since the statute involved, 
Section 55 of the Public Service Law 
of New York, applies only to railroad 
corporations “organized or existing, 
or hereafter incorporated under or 
by virtue of the laws of the State of 
New York,” railroad corporations 
created by consolidation under the 
laws of other states as well as New 
York would, it is believed, not be 
corporations subject to the section.® 


Another Plan for 
Railroad Equipment Financing 


Still another plan which has been fol- 
lowed by at least one New York life 
insurance company is to acquire di- 
rect ownership of the equipment and 
simply lease it to the railroad with- 
out any provision for ultimate own- 
ership by the railroad. The lack of 
availability of accelerated amortiza- 
tion, provided for in 1950 by Section 
124A of the Internal Revenue Code, 
is one of possibly several considera- 
tions making this method less at- 
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tractive to railroads than the condi- 
tional sale and assignment method. 

Ship loans.—Since 1947 Metropol- 
itan’s participation in tanker loans 
has aggregated something over $347,- 
000,000 at interest rates ranging from 
3 per cent to as high as 6 per cent 
and with to 20 
years. A typical tanker loan might 


maturities from 7 


well be thought of as a development 
loan gone to sea. Its soundness de- 
pends primarily on the credit stand- 
ing of the company to which the 
vessel is chartered. The loan may be 
said to be as good as the charter 
party securing it. 

Although the bond obligor must, 
of course, be an American (or Cana- 
dian) corporation for its bonds to be 
eligible for Metropolitan, foreign 
construction, ownership and registry, 
or one or more such factors, usually 
give rise to complications. The pos- 
sibility of the impact of the law of 
any of many nations is implicit in 
the nature of a ship as security. Fre- 
quently, particularly in cases of for- 
eign ownership, demand notes of the 
owner corporation or corporations 
may be pledged to secure the bonds 
of the obligor corporation. The con- 
struction contracts, containing the 
builders’ guaranties, for a limited pe- 

59. Chicago, Burlington & Quincy R.R. Co 
Notes, 254 1.C.C. 175 (1943). It should be noted, 
however, that the new federal recording statute 
66 Stat. 724 (1952), 40 U.S.C.A. § 20c (Supp. 
1952), a part of the Interstate Commerce Act, 
does apply to conditional sales, but, since it con- 
tains no provisions as to the marking of equip- 
ment, the state statutes should still be followed on 
that subject. 

60. 38 Stat. 734 (1914), 15 U.S.C. § 20 (1946) 

61. The Delaware and Hudson Railroad Corp., 


riod, of workmanship and materials 
may also be pledged. The bonds may 
be further secured by the pledge of 
stock of any foreign-owner corpora- 
tion and by the guaranties of the 
owners of the stock of the obligor 
corporation. 

These elements of security or oth- 
ers in the varied combinations pos- 
sible in different transactions, when 
added to the ship mortgage, the 
pledge of the charter party, and 
other documents evidencing the con- 
relationship (or “estate” 
in the case of the bareboat charter) 


tractual 


among the parties, form a package to 
be kept intact until the bonds are 
paid. Ownership of each vessel by 
the American obligor corporation 
not only is a simplification, since its 
mortgage and assignment would then 
run directly to the bond trustee, but 
affords the advantages of American 
protection and eligibility for Amer- 
ican coastwise trade. 

The ship mortgage is governed by 
the law® of the country of registry 
of the ship, and it is there that the 
mortgage is recorded and, when re- 
quired, from time to time refiled. 
American, Panamanian, or Liberian 
registry is common. Notwithstanding 
the failure of these three countries 
to join the “Brussels Convention’ 
providing for recognition of ship 
mortgages, American, Panamanian, 
and Liberian mortgages have to date, 
on principles of comity between na- 
tions, been given full faith and cred- 
it by all 
subject to priorities provided for by 
the local law. 


non-Communist nations, 


Ship loans are yet another example 
of ready adaptability of direct place- 
ments in meeting the requirements 
of American Amer- 
ican oil companies which charter the 


business—here, 


vessels. 

Oil and gas production loans.- 
Oil and gas production loans consti 
P.S.C. (N.Y.), case 15719 (1952). 

62. Matter of N.Y. Cent. R.R. Co. v. Flynn 
233 App. Div. 123, 251 N.Y. Supp. 343 (3d Dept 
affd, 257 N.Y. 553, 178 N.E. 791 (1931). 

63. See Ship Mortgage Act, 46 U.S.C.A. § 
et seq.; Panama Commercial Code, Art. 15! 
et seq.; Liberian Maritime Code, Title Ill, 
amended December 22, 1949. 

64. The Brussels Convention is set forth in fu 
in Benedict on Admiralty, VI, 78-82. 
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tue a subject matter for specialists, 
but this paper would be incomplete 
without some mention of them. In 
a period of high demand for gas and 
oil, and resulting great activity in 
that field, it is not surprising that 
there should have been a correspond- 
ing demand for oil and gas produc- 
tion loans. The separate depletion 
allowed for tax purposes against the 
respective revenues from separate 
economic interests in a particular oil 
or gas reserve has served, in a period 
of skyrocketing tax rates, not only 
to stimulate the demand but to com- 
plicate the procedures. 

Any such properly created eco- 
nomic interest—such as the landown- 
er-lessor’s royalty, overriding royal- 
ties reserved by a subletting lessee, 
the working interest of the lessee or 
sublessee (subject to the burden of 
the expenses of developing and oper- 
ating the property), oil or gas pay- 
ments (created by reservation or 
conveyance) giving a property right 
to receive specified portions of re- 
serves or stated sums of money (with 
accretions equivalent to interest) 
from such specified portions and not 
subject to satisfaction by means other 


than oil or gas production, or frac- 
tional interests in any of the forego- 
ing—may constitute all or a part of 
the required adequate security for a 
corporate loan by a life insurance 
company. In Metropolitan’s experi- 
ence, such loans have been secured 
by the mortgage of the working in- 
terest or of gas or oil payments and, 
in some cases, by pledge of contracts 
to buy the oil or gas involved. 
Production loans secured by oil or 
gas payments are the more usual and, 
particularly for tax reasons, greatly 
preferred by borrowers. For purposes 
of adequacy the mortgaged payment 
should be larger than the loan. Un- 
der existing tax laws this type of 
loan works well, but of course a lien 
on the entire working interest is to 
be preferred by the lender. In the 
itter type of loan the corporate pur- 
chaser of the working interest, after 


mortgaging it, may resell the work- 
ing interest and at the same time re- 
serve a gas or oil payment, which 
may then be sold, subject to the 
mortgage to another corporation 
which may assume the mortgage 
debt. The ultimate owner of the 
working interest holds it subject to 
the mortgage lien and the gas or oil 
payment. It is hoped that this latter 
type of production loan may become 
the more usual. 


CONCLUSION 


During the professional lives of 
even comparatively young lawyers 
engaged in the work, the legal phases 
of life insurance investments have 
steadily grown more varied, compli- 
cated and interesting. The emphasis 
has shifted from city and farm real 
estate mortgages, and more or less 
standardized corporate and munici- 
pal securities publicly offered, to di- 
rectly negotiated investments of 
seemingly infinite variety. With con- 
tinued insistence upon safety, flexi- 
bility and adaptability have become 
the order of the day. 

With the legalization in 1928 of 
unsecured corporate obligations as 
investments for New York life insur- 
ance companies, the extensive financ- 
ing by them of industrial, commer- 
cial and financial concerns was 
greatly facilitated, and the exemp- 
tion in 1933 of transactions not in- 
volving any public offering from the 
Federal Securities Act accelerated the 
trend. 

The enactment in 1938 in New 
York of Section 84 and in 1946 of 
paragraph (h) of Section 81-7 of the 
Insurance Law providing, respective- 
ly, for the acquisition of housing and 
other income-producing property, 
and the adoption in 1943 of the New 
York Redevelopment Companies 
Law, certainly indicate that the New 
York legislature has cooperated with 
the life insurance companies in en- 
abling them to meet the needs of 
those contributing to America’s 
growth, stability, and continued 
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prosperity. 

The legislatures of other states 
have been equally co-operative, and 
in one respect at least twelve states, 
including such important insurance 
states as Connecticut, Illinois, Ohio, 
and Pennsylvania, have gone further 
by freeing companies incorporated 
under their laws from normal invest- 
ment restrictions as to a small per- 
centage of their assets, thus affording 
additional but limited flexibility. 

The contribution by lawyers to 
the development of new techniques 
in life insurance investments has 
proceeded in the light of existing 
statutes and case law and with the 
aid, where necessary, of new legisla- 
tion. The background is one of busi- 
ness and economic change and needs, 
of which the lawyer requires under- 
standing and appreciation if he is to 
be effective. In the light of the grow- 
ing complexities in so many of the 
legal phases of life insurance invest- 
ments the need of life insurance com- 
panies for broadly educated, well- 
trained, and highly skilled invest- 
ment lawyers will not diminish. 
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(Continued from page 852) 
union was engaged solely in organi- 
zational activities. 

The picketing affected plaintiff's 
incoming deliveries. Accordingly, he 
had deliveries made to a warehouse 
instead of to his store. Upon discov- 
ery of this, defendant union estab- 
lished a picket line in front of the 
warehouse. A few days later, it with- 
drew this picket line, but thereafter, 
it is claimed, posted look-outs to per- 
suade drivers carrying merchandise 
consigned to plaintiff to refuse to 
deliver goods to the warehouse. 

The trial court dismissed plaintiff's 
complaint after trial on the ground 
that the union was engaged merely 
in organizational activity. The Ap- 
pellate Division, in a per curiam 
opinion, concluded that all picketing 
should be enjoined for a period of 
six months on the basis that the ac- 
tual objective thereof was an unlaw- 
ful attempt to coerce the employer 
into signing a contract with the 
union covering employees whom the 


13. Miami 
(Fla. Sup. Ct., 1952) 61 
Cafeteria v. Hotel & Restaurant Employees, etc 


Union v. Ormerod 
So. 2d 753; Blue Boar 


Typographical 


(Ky. Ct. App. 1952) 254 S.W. 2d 335; certiorar 
denied 74 S. Ct. 41; Tallman Co. v. Latal (Mo 
Sup. Ct., 1954) 33 LRRM 2724; Bean v. Retail 
Clerks Union (Ohio Ct. App., 1953) 94 Ohio App 
361, Richman Bros. v. Clothing Workers (Ohio Ct 
Com. Pls. 1953) 32 LRRM 2065; Wisconsin Board 
v, Retail Clerks (Wis. Sup. Ct., 1953) 58 N.W. 2d 
655; Union Electric & Plumbing Supply v. Plumbers 
Union, (Wash. Sup. Ct. 1954) 34 LRRM 2545 

Thus, in Miami Typographical Union v. Ormerod 
supra, where suit was brought by 133 employees 
of the Miami Herald to restrain the union from 
picketing, the Florida Supreme Court stated, in 
affirming a decree enjoining picketing: 

The picket line was not established nor did it 
exist for the purpose of influencing public opinion. 
The placards or signs carried by the members of 
the Union or their agents who displayed them 
conveyed no ‘information concerning the facts 
of a labor dispute.’ Typical of the messages con 
veyed by the signs, which it is obvious were not 
intended for the information of the genera! pub- 


are the following 
“Geo. Shade, Sr 
219 N. W. 58th St 
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union did not represent. Permission 
was granted the union to apply at 
the foot of the judgment after six 
months “if there is some truthful 
information which defendants wish 
to impart to the public by picketing”. 
Other jurisdictions have shown 
the same tendency as New York to 
relegate uncertified unions to labor 
board elections as a means of estab- 
lishing their majority status.'% 


Federal Pre-emption of 
Regulation of Picketing 
The decision of the United States 
Supreme Court in Garner v. Team- 
sters, Chauffeurs and Helpers, Local 
Union No. 776 (AFL) et al., 346 U.S. 
485, decided on December 14, 1953, 
has raised considerable question as to 
whether the state courts will be per- 
mitted to continue regulation by in- 
junction of picketing by unrecog- 
nized and uncertified unions. The 
questions raised by this case do not, 
however, arise from doubt as to the 
inherent right to restrain such picket- 
ing. They arise rather from the ques- 
tion whether exclusive regulation of 
such picketing has not been com- 
mitted to the National Labor Rela- 
tions Board and to the federal courts 
acting on its petition. 

In the Garner case, supra, plaintiff 
was engaged in the trucking business, 
employing twenty-four employees. 


Four of these employees were mem- 
bers of the respondent union. No 


SCABBING 
at Miami Herald 
Where Union Printers 
Have Been On 
STRIKE, 
Over 2 Years 


“Cc. J. Walters 
4401 S. W. 14th St. 
SCABBING 
at Miami Herald 
Where Union Printers 
Have Been On 


STRIKE 
Over 2 Years 
The only purpose of the picket line other 
than that set forth above was to intimidate, 


threaten and annoy the plaintiffs to the end tnat 
they would be prevented from freely and properly 
carrying on their work and thus cause them to 
join the Union, designate it as their agent, or 
quit their jobs in disgust—imbued with righteous 
ndignation and a confused if not a rebellious 
attitude toward laws which they fear might pro- 
tect the aforementioned conduct of others under 
the subterfuge of freedom of speech. 

is carried on to further an 
unlawful purpose as was correctly determined in 
this case, it loses its characteristics of free speech 


When picketing 








controversy, labor dispute, or strike 
was in progress, and the employer at 
no time had objected to its em- 
ployees joining the union. The union 
had placed rotating pickets, two at a 
time, at the employer’s loading plat- 
form. None were employees of the 
employer. The picket signs read: 

Local 776, Teamsters Union (AFL) 

wants employees of CENTRAL 

STORAGE & TRANSFER CO. to 

join them to gain union wages, hours 

and working conditions. 

Thus, the declared purpose of the 
picketing was to persuade the em- 
ployees to join the union. The pick- 
eting was orderly and peaceful. Due 
to the refusal of drivers for other 
carriers to cross the picket line, how. 
ever, the employer’s business had 
fallen off as much as 95 per cent. 
The lower courts had found that the 
union’s purpose in picketing was to 
coerce the employer into compelling 
or influencing its employees to join 
the union. 

On these facts, 
(page 165): 


the Court said 


Congress had taken in hand this par- 
ticular type of controversy where it 
affects interstate commerce. In_ lan- 
guage almost identical to parts of the 
Pennsylvania statute, it has forbidden 
labor unions to exert certain types 
of coercion on employees through the 
medium of the employer. It is not 
necessary or appropriate for us to sur- 
mise how the National Labor Rela- 





which is guaranteed by the First Amendment to 
the Federal Constitution 

The union defense of publicity picketing is most 
nterestingly presented in Richman Bros. v. Clothing 
Workers, supra. In that case the union sought to 
organize the company's employees without success 
over a period of two decades. Finally, in March 
1951, the manager of the union wrote to the 
company's president requesting a conference. With- 
n two days thereafter a letter was received from 
the secretary of the company's president advising 
the union that the president was out of town but 
would return within four days and contact the 
union. Without anything more, the union threw 
picket lines around the company's plant and it 
seventy stores in various parts of the country. The 
union denied that the demonstrations were ‘‘picket 
ines'’ but asserted it was ‘‘all advertising’’ and 
that they were informing the public that the com 
pany's clothing was not “union made" and did 
not have a ‘union label’’. The picket lines d 
nterfere with the company's operations and the 
court found that such picket lines unquestionab! 
caused the company to lose business. In orderin 
an injunction, the court held that the union 
actions had not been for the advertising purpose 
they asserted it to be but rather to pressure the 
employer to coerce his employees into 
the ynion. 
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ions Board might have decided this 
ontroversy had petitioners presented 

t to that body. The power and duty 

f{ primary decision lies with the 

Board, not with us. But it is clear 

hat the Board was vested with power 

o entertain petitioners’ grievance, to 

ssue its own complaint against re- 

spondents and, pending final hear- 
ing, to seek from the United States 

District Court an injunction to pre- 

vent irreparable injury to petitioners 

while their case was being considered. 

Che question then is whether the 

State, through its courts, may adjudge 

the same controversy and extend its 

own form of relief. 

It concluded that the state courts 
might not adjudge and grant relief 
in this type of controversy. 

While it appears from this case 
that the right of state courts to act 
in situations of this kind may be 
altered or sharply curtailed, there 
are at least two reasons for believing 
that this will by no means automati- 
cally end the onward march of the 
trend we have been describing. The 
first of these is that the Supreme 
Court has not said that recognition 
or organizational picketing is consti- 
tutionally protected. On the con- 
trary, it has expressly said that pick- 
eting of the type involved in the 
Garner case, supra—which on its face 
was directed solely at persuading em- 
ployees to join the union—could be 
made the subject of an unfair prac- 
tice complaint by the National Labor 
Relations Board, and, in turn, the 
subject of an application by that 
Board for an injunction pending the 
Board’s consideration of the case 
under Section 10(j) of the Taft- 
Hartley Law. True, the Court left it 
open for the Board to make its own 
decision as to whether this type of 
picketing constituted a violation of 
the federal law. But it seems evident 
from the decision that if the Board 
were to find, as did the lower courts 
in the Garner case, supra, that the 
picketing was for the purpose of 
coercing the employer into compel- 
ling or influencing its employees to 
join a union, this would constitute a 
violation of the Act leading to a 
right to injunctive relief. 

The second reason for believing 
that the trend we have described is 
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far from ended is that there is strong 
support in Congress for legislation 
which would return to the several 
states regulatory rights over situa- 
tions of this kind. This view is re- 
flected by Senator Goldwater's re- 
cently introduced amendment to the 
Taft-Hartley Act. The Goldwater 
amendment was designed to permit 
state action barring certain strikes in 
industries engaged in or affecting 
commerce. It would have the effect 
of validating and permitting state 
courts to enforce state law prohibit- 
ing stranger picketing, picketing in 
the absence of a labor dispute and 
picketing for an illegal object. Of 
course, if such legislation were 
passed, it would remove any brake 
on the movement of the state courts 
toward greater restrictions on picket- 
ing by unions seeking employer-rec- 
ognition or employee-support. 

The evolution of the law seems to 
be heading toward compulsory sub- 
stitution of the ballot box for eco- 
nomic power in the quest for the 
attainment of representative status 
by unions. The distinction between 
picketing directed at the employer 
and picketing directed at the em- 


ployees has by no means been fully 
eradicated, but identical economic 
consequences seem to flow from 
either type of picketing. Whether the 
content of the signs is directed at the 
employer or beamed to his employees 
as prospective members, the same 
fall-off in business and interruption 
of incoming and outgoing deliveries 
is apt to occur. Regardless of the 
purpose attributed to a picket line 
by the union, its consequence is very 
likely to compel the employer to 
sign a contract irrespective of his 
employees’ choice. 

The ultimate decision, as to wheth- 
er all picketing of the nature under 
discussion is to be banned where a 
remedy by election exists, will not 
be an easy one to make. It will in- 
volve balancing the fairness of de- 
priving unions of this highly valu- 
able means of communication and 
persuasion on the one hand against 
protecting the free choice of workers 
on the other. This ultimate decision, 
as we have said, has not yet been 
made. But the tendency in favor of 
giving paramount weight to the pro- 
tection of the free choice of the 
workers has been plainly manifested. 





14. The Gorner case has been followed by 
the highest state courts in Alabama, Missouri, 
New Jersey, Ohio and Texas. Building Trades 
Council v. Ledbetter Co. (Ala. Sup. Ct., 1954) 33 
LRRM 2659; Cooper Transport Co. v. Stufflebeam 
(Mo. Sup. Ct., 1954) 34 LRRM 2312; Busch & Sons, 
Inc. v. Retail Union (N.J. Sup. Ct., 1954) 34 LRRM 
2022; Grimes & Haver, Inc. v. Pollock (Ohio Ct. 
App., 1954) 34 LRRM 2221; Teamsters v. Whitfield 


Transportation, Inc. (Tex. Sup. Ct., 1954) 34 LRRM 
2555. Lower courts in California, New York and 
Pennsylvania have also considered themselves 
bound by this decision. Groom v. Teamsters Union 
(Calif. Super. Ct., 1954) 34 LRRM 2440; Pilot 
Freight Carriers v. De Perno (N. Y. Sup. Ct., 1954) 
34 LRRM 2344; Cleveland v. Local Union 655, 
United Plumbers AFL (Pa. Ct. Com. Pls., 1954) 34 
LRRM 2491. 
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cial Building, Richmond 19, Virginia. 
WANTED — “DIGEST DECISIONS ARMY 
Board of Contract Appeals, 1942-1950" by 
Austin Roswell, published by Government Print 
ing Office. Please write Hugh G. Head, Jr., 914 
First National Bank Building, Atlanta, Georgia. 








BOOKCASES 





BOOKCASES FOR SALE: STEWARTS, 
Lundstrums, Vikings, Hales, Globe-Wernicke 
D10-%, Cll, 111; Macey 811, 911, 912, All 


are older types. Light and dark "oak, and mahog 
any. Per case $5.45; per top $5.25; per base $5.25 
Guaranteed good condition. Terms check with 
order f.o.b. St. Louis, Missouri. Current types 
having square edges request quotations. LAwWYERs 
Service Company, 500 North 19th Street, St. 
Louis 3, Missouri. 


BOOKCASES, DESKS, RECEPTION ROOM 


chairs. 40% _ discount. Factory overstocked 
Write for catalog. Clear-Vue Company, 1237 
Knott Building, Dayton 2, Ohio. 





HANDWRITING EXPERTS 





LUKE S. MAY, CONSULTING EXPERT & 

Examiner of “Questioned Documents.”’ Qualified 
in Military, Federal, Territorial, State and Provin 
cial Courts, United States and Canada. Director 
of the Scientific Detective Laboratories—estab 
lished in Seattle since 1919. Advanced Scientific 
Evidence Laboratories with special apparatus for 
the examination, analysis, identification, determina 
tion and illustrative proof of facts relating to 
genuine or forged handwriting, typewriting, print 
ing, seals, etc. The detection and ocular proof of 
facts regarding age, alterations, additions, substi- 
tutions, etc., in all types of important suspected or 


disputed papers. Phone Elliott 2445, Suite 843 
Henry Building, Seattle 1, Washington. 

M. A. NERNBERG, EXAMINER OF DIS 
puted Documents. Thirty years’ experience. 


Formerly specially employed by the United States 
Government as handwriting expert in cases involv 
ing handwriting. 1728 Grant Building, Pittsburgh, 
Pa. Phone ATlantic 1-1911. 


CHARLES SCOTT, DOCUMEN T “EXAMINER 
Author ‘Photographic Evidence”. Written 
opinions all handwriting and typewriting questions 
lully equipped laboratory. Qualified witness. 
Nationwide experience. Commerce Trust Build 
ing, Kansas City, Missouri. Tel ephones: Of 
fice—-VIctor 8540, residence—Nlagara 3246 


BEN GARCIA, EXAMINER OF ALL CLASS 


es of questioned handwriting and typewriting 


Qualified expert: State and Federal Courts, 13 
years of experience. 805 E. & C. Building, Den 
ver, Colorado. Phone: AComa 2-1729 


GEORGE G. SWETT, S 
14 South Central (5) Telephone: PArkview 
5-9394. Handwriting, typewriting and document 
expert U. S. Post office Department 12 years. All 
types of document problems considered. Photo- 
graphic laboratory maintained. Centrally located 
on major air and rail lines. Member American 
Society of Questioned Document Examiners. 





r. LOUIS, MISSOURI, 





DR. WILMER SOUDER, 

Laboratory examinations, 
‘Make the Evidence Testify’. Over 30 ye 
with the National Bureau ot Standards servin 
every Department of the Federal Government 
Loaned to New Jersey as consultant and exper 
witness in the Hauptmann case. Member: Ameri 
can Society of Questioned Document Examin« 
3503 Morrison St., N.W., Washington 15, D, ¢ 
Phone WOodley 6-3050 


MISCELLANEOUS 


VALUATIONS OF CLOSE CORPORATION 

stock. Thoroughly documented appraisals pre 
pared for gift and estate tax purposes, sales, 
mergers, recapitalizations, etc. A background of 
effective cooperation with attorneys, accountants, 
executors, and financial institutions. Write for 
free brochure. MANAGEMENT PLANNING, Inc, 
192 Nassau Street, Princeton, New Jersey. _ 
ROGERS S McCRAE, REALTOR, 15 WEST 

10th Street, Kansas City, Missouri. Qualified 
appraisals, leases and sales. Will handle all real 
estate matters on a confidential basis with integ 
rity and discretion. Appraisals a specialty. 


CONSULTANT 
reports, testimon 


a 


x 














LOOKING FOR A PUBLISHER OF YOUR 

legal manuscript or other work? All subjects 
considered. New authors welcomed. Write for Free 
Booklet LX, Vantage Press, 120 West 31st Street 
New York 





POSITIONS WANTED 


ATTORNEY AND CERTIFIED PUBLIC A( 

countant specializing in Federal income and ex 
cess profits taxes, desires to associate himself 
with lawyers with litigation in this field anywhere 





in the Unted States. Box 4S-2 

ATTORNEY-—-LL.B., UNIVERSITY OF MICH 
igan. Married, family. Desires trust depart 

ment or corporation position in midwest. Eleven 


years general practice; probate, 
trial experience. Box 40-1. 


government and 


TAX | ATTORNEY, 36, MARRIED, LAW R RE 
view, D.C, Bar, 8 years Internal Revenue, 
auditing, legislative drafting 1954 Code, desires 
association with law firm or corporation. Will § 

relocate. Box 40-2, 
ADMIRALTY LAW “POSITION DESIRED 


Attorney 31, B.E.E., LL.B., LL.M., admitted 
New York 1949, returning from service as Navy 
lege al officer. Box 40-3. 


3.2 EARS EXC ELL ENT 

attorney, wage way 
perience, B. S., LL.B., 
corporate legal position 
fornia or Hawaii only. 
quest. Box 40-5. 
ATTORNEY—C.P.A., 33, EXPERIENCED 

federal estate and gift tax examiner and in 
ternal revenue agent, individual and corporatior 
income tax, desires position in private practice 
or industry. Box 40-6, 


EXECUTIVE SECRETARY, PHIL ADELPHIA 
female, single, desires employment with lega 

firm. Ten years experience as private secretary 

and law office manager. Best references. Box 40-7 


ATTORNEY, 48, WITH 25 YEARS EXPER! 
ence general, corporate and trade marks seeks 
new association preferably outside New York 
City. Harvard College and Law School graduate 
Presently member of New York firm having a 
Martindale rating. Interested in position with law 
firm or corporation. Box 4 
ATTORNEY, NEBRASKA, a MARRIED 
Creighton *53, Omaha law firm and adjusting 
experience. Wants — in private practice or 
corporation. Box 40-9 


ROBES 


JUDICIAL ROBES CUSTOM TAILORED 
The best of their kind—satisfaction guarantee: 
Catalog J sent on request. Bentitey & Simon 

Inc., 7-9 West 36th St., New York 18, N. Y 


EXPERIENCE AS 
some accounting ex 
LL.M. Age 33. Desires 
as career; consider Cali 
Personnel brochure on re 
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SHORTHAND AND 
STENOTYPE REPORTING 





SAN FRANCISCO: HART & HART (SINCE 
1927), official reporters (shorthand and ma 
chines); notaries; private deposition suite; Char 


cery ae 564 Market Street. References 

local bench and bar. 

NEW YORK, N. Y AIR CONDITIONE! 
hearing room for your convenience. Speed 


one of the reasons “Reported By Sansom” means 
the finest court reporting. Speed in reporting 
Speed in transcribing. Speed in delivering minu es 


on “time”, Speed in covering cases . . . on quick 
notice. Sansom, 154 Nassau Street, Suite 1152 
New York 38, N. Y. BE 3-3381. 
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The Fountain of Youth still eludes mankind. But a way has been found 
at last to keep a vital set of law books always young and modern. 


A veritable Fountain of Youth has been devised for... 


American Law Reports, Second Series 


...in its sensational NEW SUPPLEMENT SERVICE FOR ALR 2D ANNOTATIONS — LATER 
CASES ANALYZED AND CLASSIFIED. 


The new service states the facts and holdings of later cases in terse annotation form. 
New legal classifications are created as new law develops. 


Here is the ALR 2d subscriber’s assurance of a lifetime of fresh, modern service from his 


ever-young ALR 2d. Be sure to inquire about ALR 2d and its great new service. 


THE LAWYERS COOPERATIVE PUBLISHING CO., Rochester 14, New York 
BANCROFT-WHITNEY COMPANY, San Francisco |, California 
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No Accident 


The Nation-wide Popularity of 


. See 


United — States Code Annotated 


is based solely on Merit 


All Court Constructions — in full paragraph form 
— so complete they practically constitute your Brief. 


Exhaustive Historical Notes —trace all changes 
back to original enactment. 


Matchless Upkeep Service at all times. 


Let us send you full details 
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